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PREFACE. 


(5IT  is  a  good  many  years  ago  since  it  first  occurred  to  nae  that  a  work 

on  Landlord  and  Tenant,  applicable  to  the  laws  of  the  Province  of 

Ontario  and  especially  to  the  "Act  respecting  Overholding  Tenants," 

would  be  found  of  considerable  service  to  the  legal  profession  of  the 

Province. 

There  are  a  large  number  of  scattered  sections  throughout  the  Statutes 
of  Ontario  bearing  upon  the  subject  besides  those  Acts  which  relate  ex- 
clusively to  it  ;  and  there  have  been  numerous  and  very  important 
decisions  in  our  Courts  upon  the  construction  of  these  as  well  as  upon  the 
Imperial  Acts  and  the  Common  Law  of  England  in  force  here. 

No  collection  of  these  Acts  and  decisions  has  ever  been  published,  and 
it  is  a  work  of  some  difficulty  to  the  professional  man  to  find  and  arrange 
the  authorities  when  required  to  act  in  a  case  involving  the  law  of  Land- 
lord and  Tenant. 

This  book  is  intended  to  obviate  this  diflBculty  as  far  as  possible,  and 
render  it  easy  for  anyone  to  lay  his  hand  upon  all  the  authorities  upon 
the  subject,  and  with  that  end  in  view  I  have  in  this  work  collected  and 
arranged  all  the  Statutes,  leading  cases  and  authorities  relating  to  it  in 
as  convenient  form  as  possible. 

As  in  other  works  published  by  me,  I  have  endeavored  to  bring  into 
practical  application  all  the  Canadian  cases  as  well  as  all  the  recent 
English  cases  having  any  reference  to  the  subject ;  but  in  some  few  instances 
where  the  law  has  been  long  established  and  is  now  well  defined,  I  have 
thought  it  suflicient  merely  to  refer  to  those  well  known  text  books  such 
as  Woodfall's  Landlord  and  Tenant,  Addison  on  Contracts,  and  others, 
in  which  the  cases  are  referred  to  and  discussed  at  length,  and  which 
have  become  as  well  recognized  as  authorities  as  the  cases  themselves. 

Several  paragraphs  in  this  work  are  new  in  treatises  on  the  subject. 
For  instance,  "  The  Act  respecting  Overholding  Tenants,"  (R.  S.  0. 
c.  144)  has  no  counterpart  in  England,  and  has  therefore  never  been 
touched  upon  in  any  work  on  Landlord  and  Tenant.  The  latest  and 
most  important  decisions  on  the  relation  of  Landlord  and  Tenant  as  existing 
between  Mortgagors  and  Mortgagees  are  referred  to  in  the  paragraph  on 
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that  subject,  and  the  effect  of  the  Judicature  Act  upon  agreements  for 
leases  is  discussed  fully.  The  law  of  distress  is  also  discussed  at  as  great 
a  length  as  is  possible  in  a  work  of  this  scope,  and  all  the  leading  and 
most  recent  cases  upon  it  are  given. 

The  Canadian  Statutes  relating  to  the  law  of  Landlord  and  Tenant  are 
appended  and  a  discussion  of  the  application  of  the  Act  respecting  Inn- 
keepers will  be  found  in  the  work. 

Special  attention  is  directed  to  the  numerous  forms  contained  in  the 
appendix,  especially  to  those  of  proceedings  under  "The  Act  respecting 
Overholding  Tenants,"  which  have  never  before  been  published. 

No  pains  have  been  spared  to  make  the  work  as  accurate  as  possible, 
and  although  errors  may  inadvertently  have  crept  in,  it  is  hoped  that  it 
will  be  found  to  contain  a  clear  and  trustworthy  statement  of  the  law , 
and  may  prove  to  be  a  reliable  and  convenient  book  of  reference. 

My  thanks  are  due  to  James  Bicknell,  Esquire,  Barrister-at-law , 
Hamilton,  who  has  kindly  read  and  revised  the  work,  and  also  to  other 
members  of  the  legal  profession  for  valuable  assistance  in  the  compilation 
of  it. 

J.  S.  SINCLAIR. 
Hajiilton,  September  1st,  1890. 
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Add.  on  Con. — Addison  on  Con- 
tracts, 8th  Ed. 

Add.  on  Torts. — Addison  on  Torts, 
6th  Ed. 

A.  &  E.  (or  Ad.  &  E.)— Adolphus 
&  Ellis's  Reports,  King's  Bench. 
12  vols. 

Am.  Ed. — American  Edition. 

Anstr. — Anstruther's  Reports,  Ex- 
chequer.    3  vols, 

App.  Las. — Law  Reports  H.  of  L. 
and  Jud.  Com.,  New  Series. 

App.  R. — Appeal  Reports,  Ontario. 

Atty.  Gen. — Attorney  General. 

B.  &  A.  {or  B.  &  Aid.)— Barnewall 
&  Alderson's  Reports,  King's 
Bench.     5  vols. 

B.  &  Ad. — Barnewall  and  Adol- 
phus' Reports,  King's  Bench.  3 
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B.  &  B. — Broderip  &  Bingham's 
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B.  &  C. — Barnewall  &  Cresswell's 
Reports,  King's  Bench.     10  vols. 

B.  &  P. — Bosanquet  &  Puller's 
Reports,  Common  Plftas.     3  vols. 

B.  &  S. — Best  &  Smith's  Queen's 
Bench  Reports.     10  vols. 

Bac.  Abr. — Bacon's  Abridgment. 

Beav. — Beavan's  Reports,  Rolls 
Court.     36  vols. 

Bing. — Bingham's  Reports,  Com- 
mon Pleas.     10  vols. 

Bing.  N.  C. — Bingham's  Reports, 
New  Cases,  Common  Pleas.  10 
vols. 

Brett's  Eq.  Cases. — Brett's  Equity 
Cases,  Blackstone  edition,  1888. 

H.  Bl. — Henry  Blackstone's  Re- 
ports, Common  Pleas.     2  vols. 

Bulst. — BulstrOde's  Reports,  King's 
Bench.     1  vol. 

•C.  B  — Common  Bench  Reports. 
•(<Siee  Manning,  Granger  &  Scott), 


C.  B.  N,  S.— Common  Bench.  Re- 
ports, New  Series. 

C.  &  J. — Crompton  &  Jervis's  Re- 
ports, Exchequer.     2  vols. 

C.  &  K. — Carrington  &  Kirwan's 
Nisi  Prius  Reports.     3  vols. 

Cr.  &  M. — Crompton  &  Meeson's 
Reports,  Exchequer.     2  vols. 

Car,  &  M. — Carrington  &  Marsh- 
man's  Nisi  Prius  Reports.    1  vol. 

C.  M.  &  R.— Crompton,  Meeson  & 
Roscoe's  Reports,  Exchequer. 

C.  &  P. —  Carrington  &  Payne's 
Nisi  Prius  Reports.     9  vols, 

Ch.  D. — Law  Reports,  Chancery 
Division,  from  1875. 

C.  P. —  Common  Pleas  Reports, 
Upper  Canada  and  Ontario. 

C.  P.  D. — Law  Reports,  Common 
Pleas  Division,  1875-1880. 

Camp. — Campbell's  Nisi  Prius  Re- 
ports.    4  vols. 

Can.  Sup.  Ct.  R. — Supreme  Court 
Reports,  Canada. 

Can.  L.  J.  N.  S. — Canada  Law 
Journal,  New  Series. 

Cowp. — Cowper's  Reports,  King's 
Bench.     2  vols. 

D.  &  M. — Davison  &  Meri vale's 
Reports,  Queen's  Bench.     1  vol. 

D.  &  R. — Dowling  &  Ryland's  Re- 
ports, King's  Bench.     9  vols. 

D.  &  L.  Dig. — Dale  &  Lehmann's 
Digest  of  Cases. 

De  G.  M.  &  G.— De  Gex,  Mac- 
naghten  &  Gordon,  Chancery 
Appeals,     8  vols. 

De  Colyar  on  Guar. — De  Colyar  on 
Guarantees,  Blackstone  edition, 
from  8th  Eng.  Philadelphia, 
1887. 

Doug. — Douglas's  Reports,  King's 
Bench.     4  vols. 
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Old  Series,  Com   Law  Courts.     9 

vols. 
Dowl.   &  L. — Dowl.   &   Lowndes's 
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Dra. — Draper's  King's  Bench  Re- 
ports, Upper  Canada. 
Duer  (N.  Y.)— Dner,    New    York 
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Ellis's   Queen's   Bench   Reports. 

1vol. 
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Ellis's   Queen's  Bench   Reports. 

3  vols. 
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Ex.    (or    Exch.) — Exchequer     Re- 
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Gordon.     11  vols. 
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Division,  1875-1880. 
Evans,  P.  &  A. — Evans,  Principal 

and  Agent,    Blackstone  edition, 

1888. 
Gen.    Rules. — Consolidated    Rules 

of    Practice    of    the   H.    C.   J., 

Ontario. 
Grant. — Grant's  Chancery  Reports, 

Upper  Canada  and  Ontario. 
H.    Bl. — Henry  Blackstone's    Re- 
ports, Common  Pleas.     2  vols. 
H.  &  C. — Hurlestone  &  Coltman's 

Reports,  Exchequer.     4  vols. 
H.  L.  C. — House  of  Lord's  Cases, 

by  Clark.     11  vols. 
H.  &  N. — Hurlestone  &  Norman's 

Reports,  Exchequer.     7  vols. 
Hare. — Hare's    Reports,     V. — Cs. 

Wigram    and    Turners   Cts.     11 

vols. 
Holt. — Lord  Holt's  Reports,  1  vol. 
Holmested  &  Langton. — Holmested 

&  Langton's  Practice  of  the  H. 

C.  J.,  Ont. 


Ir.     C.      L.      R. — Irish     Reports,. 

Common    Law    Series.    Dublin, 

1867-1878. 
I.  R.  Ec. — Irish    Reports,   Equity 

Series.'    Dublin,  1867-1878. 
Ir.  Law  R. — Irish  Law  Reports.    13 

vols. 
IrCh.  R. — Irish  Chancery  Reports, 

1850-1866. 
Jur. — Jurist      Reports,      all      the 

Courts.     31  vols. 
Jur.    N.  S. — Jurist  Reports,  New 

Series,  all  the  courts.     12  vols. 
K.  &  J. — Kay  &  Johnson's  Reports. 
Kerr  on  Inj. — Kerr  on  Injunctions, 

Blackstone  edition.     1889. 
L.    J.    Ex. — Law     Journal,     New 

Series,  Exchequer. 
L.  J.  N.  S.— Canada  Law  Journal, 

New  Series. 
L.  J.  Q.    B. — Law   Journal,    New 

Series,  Queen's  Bench. 
L.  R.  Ch. — -Law  Reports,  Chancery 

Division,  from  18*  5-1875. 
L.     R.     Ch.     D. — ^Law     Reports, 

Chancery  Division,  from  Ist  Jan  , 

1876. 
L.     R.      Q.      B. — Law     Reports, 

Queen's  Bench,  1865-1875. 
L.     R.    Q.    B.    D. — Law    Reports, 

Queen's  Bench  Division,  from  1st 

Jan.,  1876. 
L.      R.      C.      P. — Law     Reports, 

Common  Pleas,  1865-1875. 
L.    R.    C.    P.     D.— Law    Reports, 

Common  Pleas  Division,  from  1st 

Jan.,  1876. 
L.    R.,    Ex. — Law    Reports,    Ex- 
chequer, 1865-1875. 
L.     R.     Ex.     D. — Law     Reports, 

Exchequer    Division,    from    Ist 

Jan.,  1876. 
L.   R.   Eq. — Law  Reports  Equity 

Cases. 
L.  R.    H.    L.— English   and    Irish 

Appeal  Cases,  House  of  Lords. 
L.  R.   Ir. — Law  Reports,  Ireland, 

from  Jan.  1st.,  1878. 
L.  T. — Law  Times  Reports  in  all 

the  Courts. 
Law  T.    R.    (ar   L.    T.    R.)— Law 

Times  Reports. 
L.  T.  N.  S.— Law  Times  Reports, 

New  Series. 
Mac.   &   G. — Macnaghten   &   Gor- 
don's Reports,  Chancery.   3  vols. 
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M.  &  Gr. — Manning  &  Granger's 
Reports,  Common  Pleas.    7  vols. 

M,  G.  &  S.— Manning,  Granger  & 
Scott's  Reports,  Common  Bench. 
18  vols. 

M.  &  M.— Moody  &  Malkin's  Nisi 
Prius  Reports.     1  vol. 

M.  &  P.  (or  Moo.  &  ]?.)— Moore  & 
Payne's  Reports,  Common  Pleas. 
6  vols. 

M.  &  W. — Meeson  &  Welsby's  Re- 
ports, Exchequer.     16  vols. 

M.  &  R.  — Manning  &  Ryland's 
Reports,  King's  Bench.     5  vols 

M.  it  S. — Moore  &  Scott's  Reports, 
Common  Pleas.     4  vols. 

Mod. — Modern  Reports,  all  the 
Courts.     12  vols. 

Mayne  on  Dam. — Mayne  on  Dam- 
ages, 3rd  edition. 

M.  &  Rob.— Moody  &  Robinson's 
Nisi  Prins  Reports.     2  vols. 

Mews'  Dig.  — Mews'  Fisher's  Di- 
gest, 1756-1883. 

Moore — John  Bayly  Moore's  Re- 
ports, Common  Pleas.     12  vols. 

Moo.  &Rob  —Moody  &  Robinson's 
Reports,  N.P. 

O.  R. — Ontario  Reports. 

O.  S.— Old  series,  U.  C. 

Ont.  Dig.  1882-1884.— Digest  of 
Cases  in  the  Superior  Courts  of 
Ontario  from  1882-1884. 

Ont.  Dig.  1884-18b7.— Digest  of 
Cases  in  the  Superior  Courts  of 
Ontario  from  1884-1887. 

Odgers  on  Libel  and  Slander. — 
Blackstone  Ed  ,  1887. 

P.  R. — Practice  Reports,  U.  C.  and 
Ontario, 

Pollock  on  Con. — Pollock  on  Con- 
tracts, Blackstone  Ed.  from  4th 
Eng.  Ed.,  Philadelphia. 

Peake — Peake's  Reports,  N.  P.  Cases. 

Peake's  Ad.  Ca.  —  Peake's  Addi- 
tional Nisi  Prius  Cases.     1  vol. 

Pollock  on  Torts. — Pollock  on  Torts, 
Blackstone  Ed.    1887. 

Q.  B. — Adolphus  &  Ellis's  Reports, 
New  Series,  Queen's  Bench.  18 
vols. 

Q.  B.  D.  —  Law  Reports,  Queen's 
Bench  Division. 

R.  &  J .  Dig  — Robinson's  &  Joseph's 
Digest. 


R.  S.  C, — Revised  Statutes  of  Can- 
ada, 1886. 

R.  S.  O. — Revised  Statutes  of  On- 
tario, 1887. 

R.  &  M. — Ryan  &  Hoodie's  Re- 
ports, Nisi  Prius. 

Roll.  Abr. — RoUe's  Abridgment, 

Roll.  R. — Rolle's  Reports,  King's 
Bench.     2  vols. 

Roscoe  N.P. — Ro  coe  on  Evidence 
at  Nisi  Prius,  13th  Ed. 

S.  C. — ^'ame  case. 

Salk. — Salkeld's  Reports.  Common 
Law  Courts.     3  vols. 

Sc.  —  Scott's  Reports,  Common 
Pleas.     8  vols. 

Sc.  N.  R. — Scott's  New  Reports, 
Common  Pleas.     8  vols. 

Sess.  Ca. — New  Sessions  Cases,  by 
Carrow,  Hammerton  &  Allen.  4 
vols. 

Sinclair's  Con.  D.  C.  Act,  1888.— 
Sinclair's  Consolidated  Division 
Courts  Act  of  1888  and  amend- 
ments. 

Smith  L.  C.  --  Smith's  Leading 
Cases,  9th  American  from  the  9th 
English  Edition. 

Stark. — Starkie's  Nisi  Prius  Re- 
ports. 

Str.  —  Strange's  Reports  in  all 
Courts.     2  vols. 

Sup.  Ct.  R. — Supreme  Court  Re- 
ports, Canada. 

T.  R.— Duruford  &  East's  Term 
Reports,  King's  Bench.     8  vols. 

Taunt. — Taunton's  Reports,  Com- 
mon Pleas.     8  vols. 

Taylor  onEvi. — Taylor  on  Evidence, 
Blackstone  Ed.  from  8th  Eng. 
Ed.  Philadelphia,  1887. 

U.  C.  B,. — Upper  Canada  and  On- 
tario Queen's  Bench  Reports.  46 
vols. 

Vent. — Ventris's  Reports,  K.B. 

Ves.  —  Vesey,  Junior's  Reports, 
Chancery.     22  vols. 

W.  N.— Weekly  note  3. 

W.  R. — Weekly  Reporter. 

Wils.  —  Wilson's  Reports,  King's 
Bench. 

Woodfall — Woodfall's  Landlord  and 
Tenant,  13th  Eng.  Ed. 

Yelv. — Yelverton's  Reports,  King's 
Bench,     1  vol. 
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Leases. — "  A  lease  is  a  contract  whereby  the  temporary 
Hise  and  possession  of  a  house  or  land  is  granted  by  the  owner 
^10  another  for  a  stipulated  or  implied  remuneration."  The 
person  granting  it  is  called  the  "  landlord  "  and  the  person  to 
whom  it  is  granted  is  called  the  "  tenant."  If  the  grant  is 
made  by  deed  for  a  term  without  any  payment  of  rent  by  the 
grantee,  a  contract  of  letting  is  not  created ;  it  is  simply  a 
commadatum,  or  gratuitous  loan.  If  a  demise  be  made  for  the 
whole  term  which  the  lessor  has  in  the  land,  it  operates  as  an 
assignment.     Add.  on  Con.,  209  ;  Woodfall,  124. 

As  to  what  leases  must  be  by  deed  see  Taylor  on  Evi.  851., 
Mews'  Dig.,  1299-1302,  title,  "  By  whom  leases  may  be 
granted,"  and  1349-1381,  title,  "Leases";  D.  &  L.  Dig.  652. 

Agreements  for  Leases. — By  the  Statute  of  Frauds  all 
agreements  for  letting  are  required  to  be  authenticated  by  a 
note  or  memorandum,  in  writing,  signed  by  the  parties  or  some 
other  person  lawfully  authorized  by  them  thereunto.  All 
leases  for  a  term  exceeding  three  years  must  be  evidenced  by 
a  signed  writing  and  authenticated  by  deed  (see  R.  S.  O.,  1887, 
c.  100,  s.  8.,  in  conjunction  with  sects.  1  and  2  of  the  Statute  of 
Frauds).  A  lease  for  more  than  three  years,  which  is  not 
under  seal,  may  operate  as  an  agreement  for  a  lease,  but  it  is 
void  as  a  lease :  Add.  on  Con.,  209  ;  Pollock  on  Con.,  224 ; 
Woodfall,  127;  Taylor  on  Evi.,  8.52;  Roscoe's  N.  P.,  346; 
Hurley  v.  McDonell,  11  IT.  C.  R.  208;  but  see  also  Magee  v. 
Gilmour,  17  O.  R.,  620,  affirmed  on  appeal,  17  App.  R.,  27 ; 
Smith's  L.  C,  1342,  1346,  1347,  1354.  If  an  oral  agreement 
has  been  entered  into  and  there  has  been  part  performance  of 
the  contract,  the  court  will  enforce  the  oral  contract,  and  part 
performance  by  a  sub-lessee  is  equal  to  part  performance  by  a 
•lessee;  see  Add.  on  Con.,  210;  Clarke  v.  Serricks,  2  U.  C.  R., 
535.  As  to  what  is  part  performance  see  Maddison  v.  Alder- 
son,  8  App.  Cas.,  467. 
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If  a  party,  who  has  been  actually  let  into  possession  under 
an  oral  contract  of  demise,  pays  rent  to  the  landlord,  a  tenancy 
from  year  to  year  is  created  by  implication  of  law :  Add.  on 
Con.,  217.  But  as  to  where  payment  of  rent  merely  does  not 
create  a  tenancy,  see  Higgins  v.  Lang  ford,  21  C.  P.  254. 

Every  contract  to  grant  a  lease  implies  an  agreement  by 
the  grantor  that  he  has  a  good  right  and  title  to  do  so  ,  Stranks 
V.  St  John,  L.  R,  2  C.  P.,  376. 

An  independent  and  collateral  agreement  to  hold  land  at  a 
rent,  which,  although  not  amounting  to  a  lease,  may  be  a  bind- 
ing agreement  to  pay  rent :  Adams  v.  Hagger,  4  Q.  B.  D.,  480, 

The  following  cases  show  whiELt  are  leases  and  what  are 
agreements  merely  :  Leonard  v.  Wall,  5  C.  P.,  9 ;  Walked'  v. 
Kelly,  24  0.  P.,  174 ;  Morris  v.  Kemp,  13  Grant,  487  ;  and 
the  following  indicate  what  are  contracts  for  leases :  Dack- 
steder  v.  Baird,  5  TJ.  C.  R.  591  ;  Lapp  v.  May,  14  U.  C.  R.  47  ; 
see  also  Roscoe  N.  P.,  987. 

In  the  following  cases  an  agreement,  void  in  itself,  being 
afterwards  confirmed  and  adopted,  was  held  binding ;  Sim- 
mons  V.  Campbell,  17  Grant,  612 ;  Gartwright  v,  McPheraon, 
20  U.  C.  R.,  251 ;    Roaf  v.  Garden,  23  C.  P.,  59. 

In  this  case  a  verbal  agreement  was  partially  performed, 
and  it  was  held  that  the  landlord  could  not  set  up  the  Statute 
of  Frauds  in  an  action  for  damages  against  him  :  Clarke  v.  Ser- 
ricks,  2  U.  C.  R.,  535.  In  the  following  case  there  was  an 
agreement  for  a  lease  to  be  granted  in  the  form  of  a  draft 
annexed  to  the  agreement  on  certain  conditions.  The  agree- 
ment contained  a  power  of  re-entry  for  breach  of  the_  con- 
ditions, but  the  draft  lease  did  not.  Held  that  on  the  srrantee 
complying  with  the  conditions  in  so  far  as  it  was  necessary  to 
entitle  him  to  the  lease  he  held  on  the  terms  of  the  draft  and 
not  of  the  agreement :     Lowther  v.  Heaver,  41  Ch,  D.,  248. 

As  to  Statute  of  Frauds,  see  Roscoe,  N.  P.,  346,  347.  See 
also  4  Mews'  Dig.,  1315-1348,  title,  "  Agreements  for  Leases  "  ; 
D.  &  L.  Dig.  655-663  ;  Ont.  Dig,  1882-1884,  406,  407. 

The  Effect  of  Agreements  for  Leases  under  the 
Judicature  Act. — See  R.  S.  0.,  1887,  c.  44,  sec.  53,  sub-sec.  6. 
The  eSect  of  the  Judicature  Acts,  as  stated  b}-  Jessel,  M.  R.,  is 
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that  ,a  tenant  holding  under  an  agreement  for  a  lease  of  which 
specific  performance  would  be  granted,  is  not  a  tenant  from 
year  to  year  only,  but  a  tenant  holding  under  the  lease  itself ; 
and  it  was  held  that  a  plaintiff  holding  under  an  agreement 
was  subject  to  the  same  right  of  distress  as  if  a  lease  had  been 
granted :  Walsh  v.  Lonsdale,  21  Ch.  D.  9.  This  decision  was 
approved  of  in  Maughan.  In  re,  14  Q.  B.  D.,  958,  and 
Allhusen  v.  Brooking,  26  Ch.  D.,  565,  and  Magee  v.  Gilmour, 
17  0.  R.,  620.  It  is  also  discussed  in  Swain  v.  Ayres,. 
21  Q.  B.  D.,  at  page  293.  In  this  case  Lord  Esher,  M. 
R,  after  quoting  from  Jessel,  M.  R.,  as  above,  says  :  "  This  is  a 
very  different  thing  from  saying  that  where  equity  would  not 
compel  specific  performance  by  the  execution  of  a  lease,  the 
lease  of  which  equity  would  not  decree  execution,  is  to  be  con- 
sidered in  equity  as  existing.  That  contention  seems  to  me 
quite  untenable."  And  therefore,  where  there  was  no  lease  in 
fact  executed,  or  title  shewn  to  a  decree  for  specific  perform- 
ance by  execution  of  a  lease,  it  was  held  that  the  14th  section 
of  the  English  Conveyancing  Act,  1881,  (see  R.  S.  0.,  1887, 
c.  143,  s.  11,)  did  not  apply. 

See  also  Furness  v.  Bond,  4  Times  L,  R,,  457,  W,  N,  (1888), 
78;  Coatsworthv.  Johnston,  54  Law  T.  R,,  510;  Lowther  v. 
Heaver,  41  Ch.  D.,  248 ;  Woodfall,  86,  and  see  Lennox  v. 
Westney,  17  O.  R,  476,  in  which  it  was  held  the  terras  of  the 
lease  were  not  arranged  and  there  was  no  agreement  to  be 
enforced. 

Present  Demises. — To  constitute  a  present  demise  no 
words  of  formal  language  are  necessary.  Any  words  showing 
a  present  intention  that  one  is  to  grant  and  the  other  to  have 
possession  for  a  definite  term,  may  constitue  a  tenancy. 

And  on  the  other  hand  precise  and  formal  words  of  present 
demise  may  amount  only  to  an  agreement  for  a  lease,  if  the 
entire  contract  shows  on  its  face  that  such  was  the  intention ; 
Add.  on  Con.  211.  The  words  "agrees  to  let  or  hire,"  were 
held  to  be  words  of  a  present  demise  where  the  contrary^  did 
not  appear  to  be  the  intention  ;  Camming  v.  Hill,  6  0,  S.  303  'y 
see  Woodfall  133,  134;  Add.  on  Con,,  211,  212.  Any  words, 
n  whatever  form  they  may  be,  showing  that  the  one  intends 
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to  divest  himself  of  the  possession  and  profits  of  the  land  and 
the  other  to  take  them  for  a  certain  time,  at  a  certain  rent  or 
hire  are  sufficient  to  create  a  lease  for  years,  see  Add.  on  Con. 
211  ;  Prosser  v.  Henderson,  20  U.  C.  R.,  438. 

A  lease  made  by  an  infant  is  not  void  but  voidable,  and  if 
it  reserves  a  rent  for  his  benefit  it  cannot  be  avoided  by  him 
during  infancy:  Lipsett  v.  Perdue,  18  O.  R.,  575.  The  fact 
that  the  rent  is  nob  the  best  rent  does  not  render  the  lease 
void:  Slator  v.  Brady,  14  Ir.  C.  L.  R.  61,  342  ;  see  also  Pollock 
-on  Con.  127. 

A  lease  may  be  for  life,  for  years,  or  at  will ;  and  a  con- 
tract for  letting  although  intended  to  pass  the  whole  interest 
of  the  grantor,  if  it  cannot  operate  as  an  assignment  may  be 
supported  as  a  lease :  Pollock  v.  Stacy,  9  Q.  B.  1033. 

Occupation  and  use  of  one  man's  house  by  another,  leads  to 
the  prima  facie  presumption  that  they  are  to  be  paid  for ;  and 
the  landlord  can  recover  reasonable  compensation,  unless  the 
■occupant  can  show  circumstances  fairly  leading  to  the  con- 
clusion that  such  was  not  the  intention. 

But  an  owner  who  has  permitted  the  occupation  of  the 
property  and  received  rent  from  the  tenant,  cannot  turn  him 
out  without  proper  notice  to  quit. 

If  the  transaction  amounts  only  to  a  commodatum,  the 
tenant's  possession  is  the  possession  of  the  landlord,  and  the 
former  may  be  ejected  at  any  time  by  the  latter  at  his  will  and 
pleasure.     Add.  on  Con.,  211. 

Where  there  is  occupation  without  specific  agreement,  no 
tenancy  is  created :  Mclnnis  v.  Stinson,  8  C.  P.  34. 

In  this  case  it  was  held  that  the  plaintiff  was  not  a  tenant, 
not  being  placed  in  possession  of  any  distinct  portion  of  the 
farm :  Oberlin  v.  McGregor,  26  C.  P.  460 ;  and  in  the  following, 
a  parol  agreement  was  held  not  to  show  letting  but  a  contract 
for  remuneration  for  the  care  and  labor  to  be  performed  : 
Park  V.  Humphrey,  14  C.  P.  209.  As  to  where  it  is  a  ques- 
tion for  the  jury  whether  there  is  letting  or  no  letting: 
Reynolds  v.  Metcalf,  13  C.  P.  382. 
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As  to  a  mere  verbal  occupation  without  any  possession :  see 
Bank  of  U.  C.  v.  Tarrant,  19  U.  C.  R  423.  Where  no  speci- 
fic rent  has  been  paid  or  reserved,  there  is  no  lease :  Hurley  v. 
McDonell,  11  U.  C.  R  208 ;  McLean  v.  Young,  1  C.  P.  62.    . 

An  agreement  to  pay  £50  per  annum  with  taxes,  payable 
quarterly  during  occupation,  and  to  spend  £25  in  improve- 
ments, held  a  lease  :  Grant  v.  Lynch,  6  C.  P.  178 ;  S.  C.  14, 
U.  C.  R  148.  Kyle  v.  Stocks,  31  U.  C.  R.  47,  was  held  not  a 
lease,  so  also  was  Draper  v.  Holhorn,  24  C.  P.  122 ;  Stuhbs  v. 
Broddy,  27  C.  P.  234 ;  and  see  Leijs  v.  Baldwin,  2  C.  P.  488  ; 
Taylor  v.  Sutton,  18  U.  C.  R.  615 ;  Osborne  v.  Earnshaw,  12 
C.  P.  267;  Goverhill  v.  Oi-vis,  12  C.  P.  392  ;  Kaatz  v.  White^ 
9  C.  P.  36 ;  Seymour  v.  Lynch,  14  App.  R  738 ;  S.  C.  15 
Sup.  Ct.  R  341.  Though  a  lease  is  void  for  not  being  executed 
according  to  law,  it  may  still  be  looked  at  to  ascertain  the 
conditions  of  occupation  and  terms  of  letting :  Galhraith  v. 
Fortune,  10  C.  P.  109;  Lyman  v.  Snarr,  10  C.  P.  462. 

In  this  case  a  tenancy  was  created  by  an  offer  by  letter, 
and  an  acceptance  by  telegram :  Prosser  v.  Henderson,  20 
U.  C.  R  438. 

As  to  the  law  beaiing  on  the  construction  and  operation  of 
leases,  their  terms  and  cancellation,  see  Ont.  Dig.  1882-84,  407- 
410  ;  Ont.  Dig.  1884-87,  394-397 ;  4  Mews'  Dig.  1349,  title, 
*'  Present  Demise."  Although  the  lease  is  void  for  the  whole 
term  under  the  Stat,  of  Frauds,  it  may  be  good  for  a  certain 
term :  Magee  v.  Gilmour,  17  O.  R.  620,  affirmed  on  appeal,  17 
App.  R  27;  Smith's  L.  C.  ]  342-1347.  As  to  failure  of  con- 
sideration, see  Wallhridge  v.  Gaujot,  14  App.  R,  460. 

As  to  lease  of  artificial  water-course,  see  Chambers'  Colliery 
Co.  V.  Hopiuood,  32  Ch.  D.,  549. 

Proof  of  the  Terms  of  Holding. — The  terms  of  the  ten- 
ancy may  be  proved  by  oral  testimony  if  a  tenancy  is  actually 
created  by  entry  on  the  land  and  payment  of  rent:  Lord 
Bolton  V.  Tomlin,  5  Ad.  &  E.  856.  But  in  an  action  for  the 
recovery  of  land  against  an  overholding  tenant,  or  in  an  action 
for  the  use  and  occupation  of  real  estate,  if  it  should  appear 
that  there  is  a  written  contract  of  tenancj-,  it  must  be  produced 
or   its  absence   accounted  for :  Taylor  on  Evi.  374  ;  and  the 
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amount  of  the  rent,  the  parties  to  the  lease  and  the  terms  of 
the  tenancy  can  only  be  shown  by  the  writing  :  Roscoe  N.  P.  2. 

As  to  proof  of  terms  of  a  lease  by  oral  admissions,  see 
Roscoe  N.  P.  67,  and  as  to  admission  of  oral  testimony  on  part 
of  the  landlord,  see  Taylor  on  Evi.  376,  378.  A  void  lease 
may  be  looked  at  as  evidence.     (Ante  p.  5). 

As  to  admission  of  evidence  of  usage,  see  Taylor  on  Evi. 
991,  995,  1010;  Smith's  L.  C,  851. 

The  fact  of  a  lease  may  in  some  cases  be  provable  by  parol 
without  the  production  of  the  lease,  see  Taylor  on  Evi. 
377-379. 

As  to  effect  of  payment  of  rent  on  terms  of  holding,  see 
Smith's  L.  C.  1342,  1344,  1346,  1348,  1351-1354. 

Lease  by  Estoppel — No  one  is  allowed  to  prove  any- 
thing in  contradiction  or  contravention  of  his  own  deed,  and 
when  a  man  grants  a  lease  under  seal  he  cannot  avoid  it  by 
proving  he  had  no  interest  in  the  premises  demised  unless 
he  is  a  trustee  for  the  public,  deriving  his  authority  from  an 
Act  of  Parliament :  Fairtitle  v.  Gilbert,  2  T.  R.  169.  If  he 
had  no  interest  at  the  time  of  the  execution  of  the  lease,  but 
afterwards  acquires  title  thereto,  the  lease  will  be  unavoid- 
able, and  the  heirs  of  the  lessor  and  all  persons  claiming 
under  him  are  bound  by  the  estoppel ;  Tervivan  v.  Lawrence, 
1  Salk.,  276.  The  execution  of  the  lease  creates,  in  contempla- 
tion of  law,  a  reversion  in  fee  simple  by  estoppel  in  the  lessor, 
which  passes  by  descent  to  his  heir  and  by  purchase  to  an 
assignee  or  devisee  and  so  long  as  a  lessee  enjoys  all  his  lease 
purports  to  grant  the  title  of  the  lessor  and  those  claiming 
under  him  is  no  concern  of  the  lessee  :  Guthbertson  v.  Irving, 
6  H.  &  N.  135.  Where  the  lease  recites  that  the  lessor  had  no 
interest  or  only  an  equitable  interest  at  the  time  of  the  demise 
the  lessee  is  bound  by  it  and  there  will  be  no  estoppel :  Add. 
on  Con.,  212  ;  Smiths  L.  C.  203 ;  Woodfall  213.  The  lessee 
cannot  deny  the  lessor's  title  to  grant  the  lease  or  set  up  want 
of  title  as  a  defence  to  an  action  for  rent ;  But  if  the  Lessor's 
title  has  expired  it  is  a  good  defence  :  Add.  on  Con.  213  ; 
Smith's  L.  C,  889  ;  Woodfall  214  ;  Roscoe  N.  P.  334,  973,  981, 
1054  ;     Thatcher  v.  Bowman,  18  0.  R.  265  :  and  if  the  lessee  is 
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evicted  by  a  person  claiming  by  title  paramount,  the  eviction 
may  be  pleaded  in  bar  to  an  action  for  rent  ;  but  the  eviction 
must  be  actual  and  not  merely  constructive  :  Delaney  v.  Fox,  2, 
C.  B.  N.  S.  768  ;  see  also  Barnes  v.  Bellamy,  44  U.  C.  R.,  303  ; 
Bellamy  v.  Barnes,  ib.  315.  As  to  tenant's  right  to  set  up 
that  landlord's  title  expired  during  the  term  ;  see  Kelly  v. 
Wolff,  12  P.  R.  234. 

As  to  an  attornment  to  a  receiver  appointed  by  the  Court 
creating  a  tenancy  by  estoppel :  see  Evans  v.  Mathias,  7,  El  1 
.&  Bl.  602. 

As  to  tenant's  power  to  dispute  title,  see  R,  &  J's,  Dig. 
2087,  2091,;  Ont.  Dig,  (1882-'84)  413;  Ont.  Dig.,  (1884-'87) 
402  :  Taylor  on  Evi.,  122,  126,  726  ;  4  Mews',  Dig.  1666-73. 

And  for  application  of  the  rule  that  lessee  cannot  dispute 
the  lessor's  title,  see  Smith's  L.  C,  2061-70  :  Mulholland  v. 
Harinan,  6  O.  R.,  546. 

As  to  how  far  admissions  by  a  landlord  are  evidence 
against  his  tenant  and  vice  versa, :     Taylor  on  Evi.  683,  684. 

As  to  effect  of  acquiescence  of  lessee  in  case  of  an  agree- 
ment that  the  lease  should  expire  on  the  death  of  the  lessor  : 
see  Thatcher  v.  Bowman,  18  0.  R.  265. 

The  Registration  of  Leases— The  "Registry  Act," 
R.  S.  O.  1887,  c.  114,  applies  only  to  leases  for  a  longer  period 
than  seven  years  and  to  leases  not  accompanied  by  actual 
possession  :  see  sec.  35. 

Demise  by  Agents — The  agent  of  a  person  whose  name 
is  not  disclosed  may  let  a  tenant  into  possession  "  in  the  name 
of  the  landlord  "  and  afterwards  show  by  parol  evidence  who 
the  landlord  is  ;  and  the  tenant  cannot  dispute  such  landlord's 
title  :  Tindal,  C.  J.,  Fleming  v.  Gooding,  10  Bing.,  560. 
An  agent  for  the  proprietor  who  is  described  as  such  in  an 
agreement  for  a  lease  can  show  who  the  proprietor  was  when 
the  agreement  was  signed,  and  the  tenant  is  estopped  from  dis- 
puting his  title  :  per  Mellor  J.,  Prescott  v.  Ingram,  June 
23rd  1864;  Fleming  v.  Gooding,  supra:  see  also,  Sale  v. 
Lambert,  L.  R.  18  Eq.,  1  ;  Eossiter  v.  Miller,  3  App.  Cas. 
1124.  A  land  agent  or  collector  of  rents  has,  as  such,  no 
authority  to  grant  leases  ;  Collen  v.  Gardiner,  21  Beav.,  540. 
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If  the  lease  is  required  to  be  by  deed,  the  agent  should  be 
appointed  by  deed  :  Woodfall,  62. 

Ascertainment  and  Identification  of  the  Subject- 
matter  of  the  Demise — Parol  evidence  may  always  be 
given  to  show  what  was,  and  what  was  not,  included  in  the 
demise:  Skipivith  v.  Green,  8  Mod.  311. 

A  general  and  comprehensive  term  and  description  used  in 
a  lease  will  include  and  pass  to  the  lessee  all  those  things 
usually  included  therein,  unless  it  appears  from  the  surround- 
ing circumstances  and  the  interests  of  the  parties  that  such 
was  not  intended.  But  such  term  and  description  may 
either  be  limited  or  extended,  by  parol  evidence  of  extrinsic 
facts  and  circumstances,  so  as  to  pass  more  or  to  comprehend 
less  than  is  usually  comprised  in  the  ordinary  legal  accep- 
tation of  the  term,  in  order  to  give  effect  to  what  was  the  evi- 
dent intention  of  the  parties  :  Martyr  v.  Lawrence,  10  Jur.  N.  S. 
859  ;  and  those  things  which  are  generally  known  as  be- 
longing to  and  comprised  in  the  principal  thing  demised  will 
pass  with  it  if  extrinsic  circumstances  show  such  was  the  in- 
tention of  the  parties  :  Add.  on  Con.  214  ;  but  see  Jones  v. 
Whelan,  16  Ir.  C  L.  E.  495. 

And  "  wherever  there  is  a  sufficient  description  to  ascer- 
tain the  thing  demised,  a  part  of  the  description  which  is  in- 
accurate may   be  rejected  "  ;  Doe  v.  Galloway,  5  B.  &  Ad.  43. 

As  to  parol  explanation  of  documents,  see  R.  &  J's-,  Dig., 
1359. 

By  Statute,  unless  specially  excepted  therefrom,  every  lease 
of  land  is  made  to  "  include  all  houses,  out-houses,  edifices, 
farms,  stables,  yards,  gardens,  orchards,  commons,  trees,  woods, 
underwoods,  mounds,  fences,  hedges,  ditches,  ways,  water, 
watercourses,  lights,  liberties,  privileges,  easements,  profits,  com- 
modities, emoluments,  hereditaments  and  appurtenances  what- 
soever to  the  lands  therein  comprised,  belonging  or  in  anywise 
appertaining  or  with  the  same  demised,  held,  used,  occupied 
and  enjoyed,  or  taken,  or  known  as  part  or  parcel  thereof:" 
R.  S.  O.  1887,  c.  100,  8.  12  ;  and  c.  106,  s.  3. 

Things  Appurtenant — Anything  granted  for  hire  takes 
with  it  all]  appurtenances  properly  belonging  to  it,  and  all 
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such  rights  of  way  as  the  hirer  may  require  to  enable  him  to 
use  and  enjoy  the  thing  demised,  and  for  which  he  is  to  pay. 
But  the  grantee  of  realty  for  a  terra  for  rent  or  hire  has  only 
the  right  to  use  the  premises  demised  in  the  same  manner  as 
they  had  been  previously  used  and  enjoyed,  so  that  a  tenant 
has  not  the  same  rights  as  a  grantee  in  fee  would  have  For 
instance,  he  has  only  the  casual  profit  of  trees  and  no  right  to 
■cut  and  remove  them  fr(/m  the  freehold  ;  and  though  he  has  * 
the  right  to  the  profit  of  mines  and  quarries  opened  at  the  time 
of  the  demise,  he  has  no  right  to  open  fresh  ones  where  none 
existed  before  :  Add.  on  Con.,  215. 

See  the  "  Law  and  Transfer  of  Property  Act  "  R.  S.  O.,  1887, 
<;.  100  s,  12 ;  also  the  "  Act  respecting  Short  Forms  of  Leases  " 
R.  S.  O.,  1887,  c,  106,  s.  3  ;  ante  p.  8  ;  .4  Mews'  Dig,  1308-15 
title  "  Extent  of  premises  included." 

As  to  what  rights  of  way  will  pass  under  a  lease :  see 
Harris  v.  Smith,  40  U.  C.  R.  33,  and  cases  cited  therein  ;  see 
&\so  Brown  v.  Alabaster,  37  Ch.  D.  490;  Thomas  v.  Owen, 
20  Q.  B.  D.,  225  ;  Roe  v.  Siddons,  22  Q.  B.  D.,  224 ;  R.  &  J's. 
Dig.,  3988-3993  ;  Ont.  Dig.  1882-1884,  786-788  ;  Ont.  Dig. 
1884-1887,  713  ;  Woodfall,  698  et  seq.  As  to  implied  grant  of 
an  easement  of  light  :  see  Birmingham  D.  tt-  D.  Banking  Go. 
V.    Ross,  38,   Ch.   D.,  295. 

Coniniencement  and  Duration  of  Leases. — All  leases 
may  be  made  to  begin  from  a  date  either  in  the  past  or  in  the 
future,  or  from  the  date  of  the  lease.  If  made  to  commence 
from  "  the  date,"  or  "  the  day  of  the  date,"  thtj  words  may  be 
-either  inclusive,  or  exclusive,  according  to  the  context  and 
subject  matter  of  the  lease,  and  the  obvious  intention  of  the 
parties  :  Pugh  v.  Leeds,  Duke  of,  2  Cowp.  714  ;  McCallwm  v. 
Snyder,  10  C.  P.  191.  A  lease  dated  1st  December,  and  ex- 
pressed to  commence  "  from  henceforth,"  commences  from  the 
day  of  its  date,  although  not  executed  until  afterwaids. 
Llewelyn  v.  Williams,  Cro.  Jac.  258.  In  the  case  of  a  present 
demise,  if  no  date  is  stated,  or  if  the  date  is  an  impossible  one, 
the  term  will  begin  from  the  date  of  the  delivery  of  the  deed, 
or  of  the  making  of  the  demise,  unless  there  are  extrinsic  cir- 
cumstances to  show  a  contrary  intention  :  Add.  on  Con.  215  • 
3 
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Bell  V.  McKindsey,  23  U.  C.  R  162  ;  S.  C.  3  E.  &  A.  9.  But 
this  is  not  so  in  the  case  of  an  executory  demise :  Marshall  v. 
Bervidge,  10  Ch.  D.,  233,  overruling  Ja.cquesY.  Millar,  6  Ch.  D. 
153. 

Extrinsic  circumstances  will  sometimes  govern,  as  well  as- 
the  terms  of  the  deed ;  as  in  a  case  in  which  a  lease  was  dated 
25tb  March,  1783,  and  in  which  the  term  was  granted  to  com- 
mence "from  the  2.5th  March,  now  last  past,"  it  was  held  that  the 
term  commenced  on  2oth  March,  1783,  and  not  on  25th  March, 
1782  :  Steel  v.  Mart,  6  D.  &  R.  392,  and  in  a  similar  case  in 
Ontario  the  lease  was  dated   15th  March,  1862,  in  which  the 
term  was  granted  "  from  the  1st  day  of  April  now  next  "  for 
nine  years  "  from  thence  next  ensuing,"  it  was  held  that  the- 
term  began  on  1st  April,  1863  :  Bell  v.  McKindsey,  23  U.  C. 
R.  162  ;  S.  C.  3  E.  &  A.  9.     A  lease  "  for  a  year  and  so  on  from 
year  to  year,"  or  "  for  a  year  and  afterwards  from  year  to 
year,"  is  a  lease  for  two  years  certain  :  Legg  v.  Strudwick,  2 
Salk.  414  ;  Uenn  v.  Cartright,  4  East.  29  ;  Doe  v.    Green,  9 
Ad.  ^  E.  658.     But  a  demise  from  year  to  year,  so  long  as  both 
parties  will,  is  only  a  lease  for  one  year  certain,  and  determin- 
able at  the  end  of  the  first,  as  well  as  any  subsequent  year :; 
Doe  V.  Sniaridge,  7  Q.  B.  957  ;    see  Taylor  on  Evi.  194.     A 
demise  "  for  one  year  certain"  and  six  month's  notice  after- 
wards is  only  a  lease  for  a  year :    Jones  v.  Nixon,  1  H.  &  C. 
48. 

If  the  demise  is  expressed  to  be  granted  for  years  generally, 
it  is  said  to  be  gQod  for  two  years  at  least. 

A  demise  "  for  six  months  and  so  on  from  six  months  to  six 
months,  until  one  of  the  parties  .shall  give  notice  of  his  inten- 
tion to  determine  the  tenancy,"  was  held,  to  be  a  tenancy  for 
one  year  at  least :  Reg.  v.  Chaiuton,  1  Q.  B.  2.47.  The  lessee  is 
entitled  at  his  option  to  take  the  term  most  beneficial  to  him- 
self where  a  lease  is  granted  for  seven,  fourteen  or  twenty-one 
years,  and  he  enters  and  takes  possession  of  the  premises  : 
Add.  on  Con.  216. 

If  the  lessor  agrees  not  to  raise  the  rent  or  turn  the  tenant 
out  so  long  as  the  rent  is  duly  paid  quarterly  it  operates  as  an 
agreement  for  a  tenancy  from  year  to  year.     A  lease  under  seal.. 


THE  LAW  OF  LANDLORD  AND  TENANT.         11 

in  which  the  "  lessor  covenants  not  to  raise  the  rent  nor  turn 
the  tenant  out  so  long  as  the  rent  is  duly  paid  "  is  a  lease  for 
life  ;  but  if  it  is  not  under  seal,  it  is  a  simple  contract,  or 
agreement,  for  a  breach  of  which  the  tenant  may  recover  dam- 
ages. But  the  lessor  may  evict  the  tenant  after  the  ordinary 
notice  to  quit;  Doe  v.  Brotvne,  8  East,  165;  see  Wood  v. 
Beard,  2  Ex.  D.  SO. 

If  the  full  term  is  uncertain,  but  there  is  certainty  for  some 
specific  part  of  the  time  the  lease  will  be  good  for  such  part 
and  void  for  the  residue :  Gwynne  v.  Mainstone,  3  C.  &  P.  302  ; 
see  Magee  v.  Gilmour,  17  App.  R.  27.  Where  no  time  is  men- 
tioned, and  no  entry  upon  the  land,  and  no  payment  of  rent^ 
there  is  no  lease  :  Hurley  v.  McBonell,  11  U.  C.  R  208  ;  but  if 
the  lessee  has  actually  entered  and  taken  possession,  the  times 
appointed  for  payment  of  rent  and  the  customs  of  the  country 
will  govern  the  duration  of  the  term  :  Add.  on  Con.  217. 
Where  a  person  enters  and  sows  a  crop  under  a  verbal  under- 
standing that  he  should  have  the  products  thereof,  but  no  time 
for  occupation  is  mentioned,  a  sufficient  tenancy  is  created  to 
entitle  him  to  the  crop  ;  Midherne  v.  Fortune,  8  C.  P.  434  ;  and 
where  the  usual  crop  of  the  country  cannot  come  to  maturity 
in  one  year,  a  right  to  hold  over  after  the  end  of  the  term  may 
be  raised  by  implication:  see  Wigglesworth  v.  Dallison, 
Smith's  L.  C.  848.  Where  there  is  a  dispute  as  to  the  com- 
mencement of  the  term  :  see  Bartlett  v.  Thompson,  16  0.  R.  716. 

As  to  uncertainty  of  term  :  see  Reeve  v.  Thompson,  14  O.  R. 
499. 

See  Add.  on  Con.  215-217 ;  R.  &  J's  Dig.  2022-2025  ;  4 
Mews'  Dig.  1302-1308. 

Leases  from  Year  to  Year. — In  the  absence  of  express 
limitation  of  the  term,  in  the  case  of  a  general  demise  of  farms 
or  lands,  the  presumption  is  in  favor  of  a  yearly  tenancy : 
13  Hen.  VIII.,  15  b;  Boe  v.  Watts,  7  T.  R.,  85. 

When  lands  which  are  valuable  for  their  crops,  are  de- 
mised at  a  customary  and  ordinary  rent,  the  duration  of  the 
term  will  generally  be  regulated  by  the  length  of  time  necess- 
ary for  the  crop  to  mature  :  Add.  on  Con.,  217 ;  Mulherne  v. 
Fortune,  8  C.  P.,  434. 
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A  demise  to  the  lessee,  his  heirs,  executors  and  assigns,  for- 
■ever  at  a  yearly  rent  with  a  proviso  for  re-entry  on  non-pay- 
ment of  rent,  was  held,  to  be  only  a  tenancy  from  year  to  year  : 
Doe  V.  Gardiner,  12  C.  B.  319. 

An  intended  lessee  having  entered  into  possession  of  laud, 
under  an  agreement  for  a  lease  is  a  tenant  at  will  or  on  sufler- 
ance  until  the  lease  is  made,  unless  he  remains  in  possession 
and  pays  rent  in  which  case  he  becomes  a  tenant  from  year  to 
year :  Mann  v.  Lovejoy,  R.  &  M.,  355  ;  Doe  v.  Pullen,  2  Bing. 
N.  C.  749;  Doe  v.  Amey,  12  Ad.  &  E.,  476;  Braythwayte  v. 
Hitchcock,  10  M.  tfe  W.,  497. 

In  that  case  the  tenant  holds  on  such  of  the  terms  of  the 
agreement  as  are  applicable  to  a  yearly  tenancy ;  and  if  he 
-enters  under  an  agreement  for  a  seven  year's  lease  by  which 
lie  is  to  do  certain  repairs  in  the  last  year  of  the  term,  and 
holds  during  the  whole  seven  years,  he  must  do  the  repairs  : 
Doe  V.  Morse,  1  B.  &  Ad.  369.  If  he  holds  over  after  the  ex- 
piration of  the  term  and  the  landlord  receives  rent  from  him 
accruing  after  the  expiration  of  the  lease,  he  becomes  a  tenant 
from  year  to  year :  Bishop  v.  Howard,  3  D.  &  R.  297  ;  John- 
son V.  McLellan,  21  C.  P.  304.     But  see  ante  p.  3. 

By  the  acceptance  of  rent  or  the  performance  of  any  act  by 
the  remainder  man  in  which  he  recognizes  a  person  in  posses- 
sion as  tenant  under  an  invalid  lease  from  a  tenant  for  life,  the 
party  in  possession  at  once  becomes  a  tenant  from  year  to 
year:  Doe  v.  Morse,  1  B.  &  Ad.  365  ;  Add  on  Con.  217.  But 
it  was  held  that  the  mere  payment  of  rent  at  the  rate  of  six- 
pence a  year  did  not  create  a  tenancy  from  year  to  year  :  Smith 
V.  Widlake,  3  C.  P.  D.  10.  And  as  to  where  the  mere  payment 
of  rent  does  not  create  a  tenancy,  see  also  Higgins  v.  Lang  ford, 
21  C.  P.  254. 

An  intended  purchaser  who  entered  into  possession  and 
Agreed  to  pay  a  certain  rate  per  annum  from  the  time  of 
taking  possession,  until  the  completion  of  the  purchase  was 
held  to  be  a  yearly  tenant  at  a  fixed  rate :  Saunders  v,  Miis- 
grave,  6  B.  &  C.  524  ;  see  Add.  on  Con.  218. 

Though  a  tenancy  from  year  to  year  is  usually  implied 
from  the  payment  and  acceptance  of  rent,  yet  this  does  not 
Apply  if  it  can  be  shown  that  the  money  was  paid  or  received 
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by  mistake.  "It  is  entirely  repugnant  to  the  nature  of  a 
tenancy  from  year  to  year  that  the  option  of  determining 
it  should  be  left  solely  with  the  tenant,"  and  a  tenancy  from 
year  to  year  cannot  be  maintained  under  an  agreement  by  the 
lessor  binding  himself  not  to  give  notice  to  quit :  Doe  v.  Browne^ 
8  East,  167.  It  has  been  held  that  a  tenancy  from  year  to 
year  re-commences  every  year :  Add.  on  Con.  218  ;  but  this  has 
been  doubted,  see  Bartlett  v.  Baker,  3  H.  &.  C.  153. 

If  a  tenant  demise  to  another  from  year  to  year  it  can  only 
operate  as  such  during  the  continuance  of  the  original  demise  : 
Pike  V.  Hyre,  9  B.  &  C.  909. 

In  this  case  it  was  held  the  lease  did  not  operate  as  a  lease 
for  years  owing  to  uncertainty,  but  would  be  a  tenancy  at  will 
until  payment  of  rent,  when  it  would  be  a  tenancy  from  year 
to  year:  Reeve  v.  Thompson,  14  0.  R.  499  ;  see  Add.  on  Con. 
217,  218 ;  Woodfall,  220  and  R  &  J's.  Dig.  2045-2047;  see  also 
Add.  on  Torts,  264. 

It  was  held  that  one  who  enters  upon,  occupies  and  pays 
rent  for  corporate  property  under  a  demise  for  a  term  of 
years  on  behalf  of  the  corporation,  but  not  sealed  with 
the  common  seal  becomes  a  tenant  from  year  to  year  of  the 
corporation,  on  such  terms  of  the  demise  as  are  applicable  to 
a  yearly  tenancy  :  Ecclesiastical  Com.  v.  Merral,  L.  R.  4  Ex. 
162  ;  Finlayson  v.  Elliott,  21  Grant  325. 

As  to  when  law  presumes  a  tenancy  from  year  to  year,  see 
Taylor  on  Evi.  194. 

See  "Tenancies  from  year  to  year,"  4  Mews'  Dig.  1381-1401. 

Covenant  for  Validity  of  the  Lease. — In  a  conveyance 
of  leasehold  property  for  value,  made  on  or  after  1st  July,. 
1886,  there  shall  be  a  covenant  by  the  person  who  conveys  and 
is  expressed  to  convej'',  as  beneficial  owner  for  the  validity  of 
the  lease  to  the  effect  stated  in  the  statute :  see  R.  S.  O.  1887, 
c.  100,  s.  17,  b ;  and  the  benefit  of  such  implied  covenant,  goes 
with  the  estate  of  the  covenantee,  and  is  capable  of  being  en- 
forced by  every  person  in  whom  the  estate  or  interest  is,  for  the 
whole  or  part  thereof,  from  time  to  time  vested.    (Sub-sect.  4.) 

As  to  implied  covenants  in  a  conveyance,  by  way  of  mort- 
gage of  leasehold  property :  see  R.  S.  0. 1887,  c.  102,  s.  5,  b. 
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Qu. — Whether  all  implied  covenants  under  the  "  Act  re- 
specting Law  and  Transfer  of  Property"  are  joint  and  several. 

By  the  "  Act  respecting  Mortgages  of  Real  Estate,"  (R.  S.  O. 
-c.  102,  s.  6)  it  is  expressly  provided,  that  where  more  persons 
than  one  are  expressed  to  convey  or  join  as  covenantors  the 
implied  covenants  on  their  part  shall  be  joint  and  several  by 
them ;  but  there  is  no  like  provision  in  this  act. 

Half-yearly,  Quarterly,  Monthly  and  Weekly  Hirings 
— Where  an  annual  rent  is  reserved,  an  agreement,  in  the  con- 
tract of  demise,  that  the  tenant  shall  quit  at  a  quarter's  notice, 
does  not  change  the  terms  of  holding ;  it  is  a  tenancy  from 
year  to  year.  But  it  is  only  a  half  yearly  tenancy  if  the 
agreement  is  that  the  tenant  shall  quit  at  any  time  on  six 
month's  notice,  and  it  is  a  quarterly  tenancy  if  it  is  agreed  that 
the  holding  shall  cease  on  three  month's  notice  to  quit  by  either 
party :  Doe  v.  Grafton,  18  Q.  B.  496 ;  Kemp  v.  Derrett,  3 
Camp.  510. 

Cottages  or  unfurnished  apartments  demised  at  a  monthly 
or  weekly  rent  are  presumed  to  be  held  on  monthly  or  weekly 
hirings. 

The  payment  of  a  quarter's  rent  in  advance,  on  the  com- 
mencement of  the  tenancy,  and  on  the  first  day  of  each  quarter 
thereafter  during  the  tenancy,  creates  a  quarterly  tenancy  : 
Towne  v.  Campbell,  3  C.  B.  921. 

A  tenancy  may  be  determinable  by  a  week's  notice  to  quit,  a 
reasonable  time  being  allowed  after  the  expiration  of  the 
notice  for  removal  of  the  tenant's  goods :  Cornish  v.  Stubbs, 
L.  R.  5  C.  P.  334. 

See  Add.  on  Con.  218  ;  R.  &  J's  Dig.  2047;  Woodfall  224; 
4  Mews'  Dig.  1401-1407. 

Tenancies  from  week  to  week  and  from  month  to  month 
are  determinable,  in  Ontario  by  a  week's  or  month's  notice  to 
quit,  ending  with  the  week  or  month  as  the  case  may  be  : 
R.  S.  O.  1887,  c.  143,  s.  15. 

As  to  meaning  of  words  "  month  "  and  "  year,"  see  "  The 
Interpretation  Act,"  R.  S.  0.  1887,  c.  1,  s.  15. 

Tenancy  at  Will. — If  by  the  terms  of  the  contract  the 
tenancy  may  be  determined  at  any  time  at  the  will  of  either 
party,  or  the   landlord  has  reserved  the  right  of  re-entry  at 
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liis  own  will  and  pleasure,  the  holding  is   a  tenancy  at  will : 
Bayley  v.  Fitzmaurice,  8  Ell.  &  B.  664, 

The  reservation  of  a  yearly  er  quarterly  rent  is  not  incon-    " 
sistent  with  a  tenancy  at  will  :  Doe  v.  Cox,  11  Q.  B.  122. 

Mere  permission  to  occupy  creates  a  tenancy  at  will :  Re-  f 
vett  V.  Brown,  5  Binsj,  7. 

A  tenant  holding  over  after  the  expiration  of  his  lease,  or 
if  he  continues  or  is  admitted  into  possession  pending  a  treaty 
for  a  further  lease  or  for  purchase,  is  a  tenant  at  will :  Doe  v. 
Ghamherlaine,  5  M.  &  W.  14 ;  Doe  v.  Garner,  1  U.  C.  R.  39  ; 
Lundy  v.  Dovey,  7  C.  P.  38. 

But  if  rent  has  been  offered  and  accepted  by  the  landlord 
during  such  tenancy  it  is  inferred  that  a  yearly  tenancy  was 
intended  to  be  created  :  Clayton  v.  Blakey,  8  T.   R.  3.     {Ante 

A  tenant  at  will  cannot  be  evicted  until  the  landlord  has 
either  demanded  possession,  or  intimated  by  words  or  by  his 
conduct  and  actions  his  determination  to  put  an  end  to  the 
tenancy.  A  tenancy  at  will  may  be  determined  by  a  letter  • 
notifying  the  tenant  that  unless  he  pays  the  landlord  what  he 
owes  him  he  will  at  once  take  measures  for  recovering  pos- 
session of  the  property,  or  by  a  demand  of  possession,  or 
by  an  entry  on  the  land  without  the  tenant's  consent  and 
delivering  possession  to  another,  or  by  exercising  acts  of 
ownership  ;  also  by  his  alienation  of  the  reversion,  by  the 
tenant  quitting  possession,  by  the  death  of  either  of  the 
parties,  by  the  bankruptcy  of  the  lessor,  and,  in  short,  by 
doing  anything  which  amounts  to  a  determination  of  the  will 
on  either  side:  Add.  on  Con.  219,  220. 

But  the  transfer  by  the  lessee  of  his  interest  to  another 
will  not  determine  the  tenancy :  Pinhorn  v.  Souster,  8  Ex, 
763. 

And  any  subsequent  act  on  the  part  of  the  landlord 
leading  to  t!)e  presumption  that  he  has  renewed  his  consent 
to  the  holding  will  create  a  fresh  tenancy  at  will.  Doe  v. 
Turmr,  7  M.  &  W.  226 ;  Randall  v.  Stephens,  23  L.  T.  R.  211. 

There  can  be  no  such  thing  as  an  under-tenant  at  will. 
The  demise  itself  would  amount  to  a  determination  of  the 
will :  Smith's  L.  C.  888. 
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As  to  determination  by  the  alienation  of  the  reversion,  sefr 
JSfelson  V.  Cook,  12  U.  C.  K.  22  ;  Reeve  v.  Thompson,  14  O.  R. 
499  ;  Lennox  v.  Westney,  17  0.  R.  472.  As  to  tenancy  at  will 
where  there  is  no  livery  of  seisin  and  no  term  mentioned,  see 
Wilmot  V.  Larabee,  7  C.  P.  407.  See  also  "  Estate  at  Will" 
R.  &  J.  Dig.  1227-30,  and  cases  under  "  Limitations  of  Ac- 
tions and  Suits,"  ib.  2127 ;  Ont.  Dig:  1882-1884,  244 ;  Mac- 
Gregor  v.  Defoe,  14  O.  R.  92. 

As  to  relations  of  landlord  and  tenant  between  intended 
vendor  and  purchaser,  and  the  determination  of  such  relations, 
see  R.  &  J.  Dig.  1162,  title  "-Demand  of  Possession  and  Notice 
to  Quit."  As  to  determination  of  will,  see  Smith's  L.  C. 
1354  ;  as  to  effects  of  insolvency,  ib.  1351,  and  as  to  tenancy  at 
will  generally,  ib.  1347,  1348, 1351,  1352. 

Tenancy  by  Sufferance. — When  a  lease  at  will  is  de- 
termined, or  the  tenant  holds  over  at  the  expiration  of  his 
term  and  of  his  lease,  against  the  will  of  the  lord  or  after 
the  expiration  of  notice  to  quit,  the  tenant  is  said  to  be 
a  tenant  on  sufferance.  An  action  of  ejectment  may  be 
brought  against  him  at  any  time  without  notice  or  demand 
of  any  kind,  and  if  peaceable  possession  can  be  obtained  by 
the  landlord  he  can  take  and  retain  possession  and  so 
oust  the  wrong-doer:  Fox  v.  Oakley,  Peake's  Ad.  Ca.  214; 
Doe  V.  Merritt,  2  U.  C.  R.  410 ;  Doe  v.  Dunham,  4  U.  C.  R. 
99 ;  see  Add.  on  Con.  220 ;  R.  and  J.'s  Dig.  (title  Ejectment) 
1164  et  seq.  As  to  change  of  conditions  by  payment  of  rent 
by  tenant  at  sufferance,  see  MacGregor  v.  Defoe,  14  O.  R.  p.  92. 

Leases  and  Powers. — If  a  lease  granted  in  the  intended 
exercise  of  a  power  of  leasing  is  invalid  by  reason  of 
the  non-observance  of  the  terms  of  the  power,  such  lease,  if 
made  bona  fide  and  if  the  lessee  has  entered  thereunder,  is 
deemed  a  contract  or  agreement  to  grant  the  lease,  and  all 
persons  who  would  have  been  bound  by  the  lease  if  lawfully 
granted  under  the  power  will  be  bound  by  such  contract. 

Acceptance  of  rent  under  such  invalid  lease  is  a  confirma- 
tion of  the  lease  as  against  the  person  so  accepting  rent. 
Leases  also  invalid  at  the  time'of  their  grant  may  become  valid 
if  the  grantor  subsequently  acquires  the  requisite  power  of 
leasing:  Taylor  on  Evi.  700  ;  Roscoe  N.  P.  168. 
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See  cases  cited  ante  pp.  2,  7  et  seq. 

Trustees  holding  property  in  trust  to  maintain  themselves 
and  their  children  were  held  to  have  implied  power  to  make 
all  reasonable  leases,  and  a  building  lease  for  21  years  with  the 
right  to  renewal  or  compensation  for  improvements  was  held 
to  be  reasonable  ;  Brooke  v.  Brown,  19  O.  R.  124. 

Rights  and  Liabilities  of  Lessor  and  Lessee.— The 
lessor  is  bound  not  only  to  give  the  lessee  the  right  to 
bring  ejectment  against  a  wrong-doer,  but  to  give  him  posses- 
sion of  the  premises  demised  :  Jinks  v.  Edwards,  11  Exch, 
775 ;  Neale  v.  MacKenzie,  1  M.  &  W.  747  ;  Saunders  v.  Roe, 
17  C.  P.  344 ;  Kelly  v.  Irwin,  17  C.  P.  351 ;  Holland  v.  Fan- 
stone,  27  U.  C.  R.  15  ;  (as  to  agreement  for  a  lease  see  Drury 
v.  Macnamara,  5  Ell.  &  Bl.  612).  And  the  lessee  is  bound  to- 
accept  possession  and  pay  rent :  Stanley  v.  Hayes,  3  Q.  B.  105. 

"  Where  a  person  agrees  to  take  a  house  from  a  particular 
day  provided  certain  things  are  before  then  done  by  the  land- 
lord, and  the  things  are  not  done,  he  may  decline  to  go  on 
with  the  contract  and  refuse  to  take  possession  :"  Tidey  v. 
Mollett,  16  C.  B.  N.  S.  308. 

An  oral  agreement  for  the  hire  of  realty  cannot  be  enforced 
against  a  person  who  does  not  enter  into  possession,  and  there 
is  no  remedy  against  him  either  for  damages,  rent  or  for  use 
and  occupation  :  Poultney  v.  Holmes.  1  Str.  405  ;  Bank  of  U.  G. 
V.  Tarrant,  19  U.  C.  R.  423. 

The  words  "  yielding  and  paying,"  or  any  equivalent  words 
amounting  to  a  reservation  of  rent  in  a  lease  under  seal,  imply 
a  covenant  to  pay  on  the  part  of  the  lessee,  and  in  the  case  of 
parol  leases  a  like  promise  is  implied.  But  the  lessee's  liability 
on  all  expressed  and  implied  covenants  and  agreements  for 
payment  of  rent  is  dependent  upon  his  being  either  put  into 
possession  or  afforded  the  opportunity  of  taking  peaceable 
possession  of  the  premises  :  Holgate  v.  Kay,  1  C.  &  K.  341  ; 
and  is  also  dependent  upon  quiet  enjoyment  by  the  lessee  as. 
against  the  lessor  and  all  rightful  claimants.  But  mere  con- 
structive eviction  or  disturbance  and  interruption  from  a 
wrong-doer  does  not  relieve  the  lessee  from  his  liability  :  De- 
laney  v.  Fox,  2  C.  B.  N.  S.  768.     The  word  "  demise"  in  a  lease. 
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is  an  implied  covenant  to  give  possession.  The  word  "  lease" 
alone  implies  no  covenant  for  entry  and  quiet  possession : 
Saunders  v.  Roe,  17  C.  P.  344 ;  Ross  v.  Massingherd,  12  C.  P. 
€2  ;  see  also  McDonald  v.  Cochrane,  6  C.  P,  134. 

As  to  compensation  for  improvements,  see  R.  &  J.'s  Dig. 
2074. 

As  to  actions  by  a  landlord  for  trespass  and  other  actions, 
see  R.  &  J.'s  Digest,  2091-2094.  As  to  lessor's  lien  on  chat- 
tels, under  8  Anne,  ch.  14,  sect.  1,  see  Lynch  v.  Seymour,  15 
€an.  Sup.  Ct.  R.  341. 

As  to  right  of  lessee  to  terminate  lease,  see  Palmer  v.  Wall- 
hridge,  15  Can.  Sup.  Ct.  R  650. 

As  to  covenant  by  lessor  to  pay  for  buildings  erected  by 
lessee,  see  McGlary  v.  Jackson,  13  O.  R.  810. 

As  to  right  of  possession,  R.  &  J.'s  Dig.  2020-2022. 
As  to  action  against  landlord  for  refusing  to  give  posses- 
sion, see  Marrin  v.  Graver,  8  0.  R.  39. 

Tenants  are  obliged  to  give  notice  to  their  landlords  forth- 
with of  the  service  of  a  writ  in  an  action  for  the  recovery  of 
land,  and  if  a  tenant  omit  to  do  this,  he  shall  forfeit  to  the 
landlord  the  value  of  three  year's  improved  or  rack  rent  of  the 
premises  demised  to  be  recovered  in  any  court  having  jurisdic- 
tion for  the  amount.  R.  S.  O.  c.  143,  s.  16  :  Lount  v.  Smith, 
5  U.  C.  R.  302. 

Similar  notice  is  required  to  be  given  by  the  tenant  to  his 
landlord  in  the  case'  of  a  writ  under  the  "  Dower  Procedure 
Act "  and  a  like  penalty  attached  to  neglect  to  comply  with 
this  requirement  by  R.  S.  0.  1887,  c.  56,  s.  5. 

As  to  proceedings  in  the  action  in  such  case,  see  Gen.  R.  & 
O.  293-296  ;  Holmested  &  Langton,  313,  314. 

Under  the  "  Act  respecting  Ditches  and  Watercourses  " 
(R.  S.  0.  1887,  c.  220,  s.  7)  and  under  "  The  Line  Fences  Act  " 
-(R.  S.  0.  1887,  c.  219,  s.  5)  the  occupant  is  compelled  to  notify 
the  owner  of  proceedings  under  the  statute ;  neglect  to  do  so 
renders  him  liable  for  all  damages  suffered  by  the  owner  by 
reason  of  such  neglect. 

As  to  whether  landlord  or  tenant  liable  for  nuisance,  see 
Pollock  on  Torts,  350. 
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-As  to  right  of  property  in  lease,  see  Add.  on  Torts,  535. 

As  to  compensation  for  mistake  in  lessor's  title  in  a  case  in 
which  the  lessor  granted  a  lease  for  longer  term  than  he  him- 
self held  for,  see  Clayton  v.  Leech,  41  Ch.  D.  103. 

The  Rights  of  a  Tenant  whose  Landlord  has  made    o  ,^  <^ 
a  Mortgage. — A  lease  granted  by  the  mortgagor  before  the  />(^    , 
mortgage  is  valid  as  against  the  mortgagee,  subject  to  the  pro-  ^     ^  ^ 
visions  of  "  The  Registry  Act "  as  .to  notice  or  registration  (see 
unte  p.  7).     The  tenant  in  such  a  case  may  safely  pay  his  rent 
to  the  mortgagor  until  he  receives  notice  of  the  mortgage  and 
a  request  by  the  mortgagee  to  pay  the  rent  to  him  :  Woodfall, 
50  :  Trent  v.  Hunt,  9  Ex.  14 ;  see  McFarlane  v.  Buchanan,  12 
€.  P.  591. 

Upon  giving  notice  of  his  mortgage  and  requesting  the  rent 
to  be  paid  to  him,  the  mortgagee  is  entitled  to  all  arrears  of 
rent  which  became  due  after  the  mortgage  and  which  then 
'remained  unpaid,  and  also  to  all  subsequent  rent :  Moss  v.  Gal- 
limore,  cited  in  Smith's  L.  C.  883;  Pope  v.  Biggs,  9  B.  &  C. 
245  ;  Rogers  v.  Humphreys,  4  A.  &  E.  299,  313. 

A  mortgagor  cannot,  to  the  injury  of  an  assignee  of  the 
equity  of  redemption,  receive  rent  from  a  tenant  of  mortgaged 
premises  in  advance.  When  therefore  a  mortgagor  created  a 
lease  of  the  mortgaged  property  and  gave  an  order  for  rent  in 
advance  to  the  mortgagee,  to  be,  and  which  was  applied  by  him 
in  the  discharge  of  other  liabilities  of  the  mortgagor,  who 
afterwards  transferred  his  equity  of  redemption  to  a  bona  fide 
assignee  without  notice  of  such  advance  of  rent,  it  was  held 
that  the  owner  of  the  equity  of  redemption  was  entitled  to 
have  the  amount  of  rent  so  advanced  applied  in  payment  of 
the  mortgage  debt :  Gilmour  v.  Roe,  21  Grant,  284. 

Where  a  tenant  paid  rent  to  the  mortgagor  after  notice,  and 
was  afterwards  compelled  by  distress  to  pay  the  amount  over 
to  the  mortgagee,  it  was  held  that  the  payment  was  voluntary 
■and  not  recoverable  back  from  the  mortgagor :  Higgs  v.  Scott, 
7  C.  B.  63. 

Where  a  mortgage  was  made  after  a  letting  from  year  to 
year,  and  afterwards  the  mortgagor,  on  making  some  improve- 
ments, agreed  with  the  tenant  for  an   increased  rent,  it  was 
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held  that  the  mortgagee,  after  notice  to  the  tenant  of  the  mort-- 
gage,  raight  recover  in  an  action  for  use  and  occupation,  arrears 
of  the  improved  rent  due  at  the  time  of  the  notice,  as  well  as 
subsequent  accruing  rent :  Burr  owes  v.  Gradin,  1  D.  &L.  213. 

The  right  of  a  tenant  for  years  to  redeem  a  mortgage  is 
absolute,  and  the  court  has  no  discretion  to  grant  or  refuse 
redemption  :  Martin  v.  Miles,  5  0.  R  404. 

Before  the  Judicature  Act  the  mortgagor  could  not  eject 
the  tenant  for  a  forfeiture ;  (Woodfall,  50)  but  by  sec  53,  sub- 
sec.  4  of  the  Judicature  Act  (R.  S.  O.  1887,  c.  44,)  :  "  A  mort- 
gagor, entitled  for  the  time  being  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  any  land  as  to  which  no  notice 
of  his  intention  to  take  possession  or  to  enter  into  the  receipt 
of  the  rents  and  profits  thereof  shall  have  been  given  by  the 
mortgagee,  may  sue  for  such  possession,  or  sue  or  distrain  for 
the  recovery  of  such  rents  or  profits,  or  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong  relative 
thereto  in  his  own  name  only;  unless  the  cause  of  action  arises- 
upon  a  lease  or  other  contract  made  by  him  jointly  with  any 
other  person,  in  that  case,  he  may  sue  or  distrain  jointly  with 
such  other  person." 

The  mortgagee  may  treat  the  tenants  of  the  mortgagor  as 
trespassers  in  case  of  a  lease  made  after  the  mortgage  •  Wood- 
fall,  51,  see  Can.  Per.  Build.  Soc.  v,  Byers,  19  C.  P.  473 ; 
McKay  v.  Davidson,  13  Grant,  498;  and  where  a  person  became 
tenant  of  the  mortgagor  before  the  mortgage  was  given  for  a 
year,  it  was  held  that  at  the  end  of  that  time  his  right  ceased 
and  the  mortgagee  could  eject  him  without  notice  :  Gan.  Per^ 
Build.  Soc.  v.  Powell,  19  U.  C.  R.  124. 

But  the  mortgagee  cannot  distrain  or  sue  for  rent  or  for  use 
and  occupation  unless  a  new  tenancy  is  created  as  between 
him  and  the  tenant  in  possession  by  an  attornment  or  other- 
wise :  Woodfall,  52. 

A  mere  notice  of  the  mortgage  and  a  request  to  the  tenant 
to  pay  his  rent  to  the  mortgagee  is  insufficient  to  create 
between  them  the  relation  of  landlord  and  terant;  but  if  the 
notice  is  acquiesced  in  and  complied  with  by  the  tenant  he 
becomes  tenant  from  year  to  year  upon  an  agreement  for  a  lease 
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"by  the  mortgagee,  and  can,  by  giving  notice  to  quit,  prevent 
the  mortgagee  from  enforcing  specific  performance  of  the 
agreement.  The  payment  of  rent  after  notice  under  a  distress 
does  not  relate  back  and  entitle  the  mortgagee  to  distrain  for 
a  previous  half-year's  rent :  Woodfall,  52. 

Refer  to  Salmon  v.  Dean,  3  Mac.  &  G.  344 ;  Powell  v. 
-Aikin,  4  K.  &  J.  343;  Mold  v.  Wheatcroft,  27  Beav.  510; 
Fisher  on  Mortg.  441 ;  Woodfall,  50-53  ;  Moss  v.  Gallimore, 
€ited  in  Smith's  L.  C.  883  ;  Keech  v.  Hall,  ib.  823  ;  R.  &  J.'s 
Dig.  2323-2325 ;  Corbett  v.  Plowden,  25  Ch.  D.  678. 

A  tenant  is  entitled  to  redeem,  see  Tarn  v.  Turner,  39  Ch. 
D.  456. 

As  to  Relation  of  Landlord  and  Tenant  between 
Mortgagor  and  Mortgagee. — A  mortgagor  entitled  to  pos- 
session may,  under  the  Judicature  Act,'sue  for  possession  or  rent 
in  his  own  name  only,  unless  notice  of  an  intention  to  take 
possession  shall  have  been  given  by  the  mortgagee,  or  unless 
the  cause  of  action  arose  upon  some  joint  contract,  (see  the  sec- 
tion at  length,  ante  p.  20). 

The  preferential  remedy  of  distress  is  often  secured  by  the 
mortgagee  under  an  "  attornment  clause  "  inserted  in  the  mort- 
gage, by  which  the  mortgagor  "attorns"  or  agrees  to  become 
tenant  to  the  mortgagee  at  a  rent  representing  the  interest,  (see 
form  No.  18  post.) 

For  the  construction  of  such  a  clause  and  the  rights  of  the 
parties  under  it,  see  Morton  v.  Woods,  L.  R.  4  Q.  B.  293 ;  Ex 
^arte  Voisey.  In  re  Knight,  21  Ch.  D.  442  ;  Ex  parte  Punnett. 
In  re  Kitchen,  16  Ch.  D.  226 :  Ex  parte  Williams.  In  re 
Thompson,  7  Ch.  D.  138  ;  In  re  Stockton  Iron  Furnace  Co., 
10  Ch.  D.  335;  Ex  parte  Jackson.  In  re  Boiues,  14  Ch.  D.  725  ; 
Stanley  v.  Grundy,  22  Ch.  D.  478  ;  Kearsley  v.  Philips,  11 
Q.  B.  D.  621 ;  Hall  v.  Comfort,  18  Q.  B.  D.  11  ;  In  re  Willis. 
Ex  parte  Kennedy,  21  Q.  B.  D.  384;  Royal  Can.  Bk.  v.  Kelly, 
19  C.  P.  196  and  430 ;  S.  C.  20  C.  P.  519 ;  S.  C.  22  C.  P.  279  ; 
also  remarks  by  Alex.  Leith,  Q.  C.  on  same  case  in  14  Can. 
L.  J.  N.  S.  8 ;  Trust  d'  Loan  Co.  v.  Lawrason,  45  U.  C.  R.  176  ; 
S.  C.  6  App.  R.  288  ;  S.  C.  Can.  Sup.  Ct.  R.  679  ;  Ont.  Loan  i- 
D.  Co.  V.  Hobbs,  16  App.  R.  255  ;  Laing  v.  Ont.  Loan  d-  Sav. 
<7o.,  46  U.  C.  R.  114  ;  Woodfall,  232-235 ;  Smith's  L.  C.  823,  etseq^ 
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A  mere  power  of  distress  without  attornment  is  not  effec- 
tual, as  the  mortgagor  having  no  estate  at  law  cannot  create  a 
legal  rent  charge  with  a  power  of  distress,  and  the  power 
would  only  operate  as  a  license,  (see  Freeman  v.  Ediuards,  2 
Ex.  732.)  As  to  right  to  distrain  by  mortgagee  and  whether 
new  tenancy  created  by  payment  of  rent  to  mortgagee,  see 
Forse  v.  Sovereen,  14  App.  R.  482. 

As  to  lease  by  mortgagor  in  possession  and  the  rights  of  the 
mortgagee  under  such  lease ;  see,  Mun.  Per.  Inv.  B.  Soc.  v. 
Smith,  22  Q.  B.  D.  70. 

Limitation  of  Actions. — No  distress  for  rent  shall  be 
made  and  no  land  or  rent  recovered,  but  within  ten  years  after 
the  right  of  action  accrued.  (Imp.  Act  8-4  Wm.  IV.,  c.  27,  s. 
2  ;  37-38  Vic.  c.  57,  s.  i.)  R.  S  0.  1887,  c.  HI,  s.  4  and  as  to 
when  such  right  shall  be  deemed  to  have  accrued,  see  the  suc- 
ceeding sections  of  the  Act. 

No  arrears  of  rent  or  damages  in  respect  of  such  rent  shall^ 
be  recovered  but  within  six  years  after  the  same  became  due  : 
R  S.  0.  1887,  c.  Ill,  s.  17. 

Actions  for  rent  upon  an  indenture  of  demise  shall  be  com- 
menced within  twenty  years :  R.  S.  0.  1887,  c.  60,  s.  1. 

As  to  "  equitable  claims  "  see  section  30  et  seq.  R.  S.  O. 
1887,  c.  Ill  ;  and  for  "disabilities  and  exceptions"  in  cases  of 
rent,  .see  sections  43-45  of  same  Act. 

A  written  memorandum  is  required  to  take  a  debt  for 
arrears  of  rent  out  of  the  Statute:  R.  S.  O.  1887,  c.  123,  s.  1. 

The  question  as  to  how  the  rights  of  landlord  and  tenant 
are  affected  by  the  Statute  of  Limitations  is  discussed  in 
Smith's  L.  C  pp.  1958-1966  ;  where  tenancy  at  will  pp.  1958, 
1964;  when  tenancy  not  in  writing  p.  1964;  effect  of 
acknowledgement  1967, 1976, 1977.  See  Hicks  v.  Williams,  15 
O.  R.  228 ;  Arnold  v.  Cummer,  15  0.  R.  382 ;  Ont.  Dig.  1882- 
1884,  424,  title  "  Tenants  at  Will"  :  see  also  Finch  v.  Gilray,  16 
App.  R.  484,  cited  -post  — title,  "Payment  of  Rent." 

Covenants  for  Quiet  Enjoyment.— The  word  "  demise" 
in  a  demi.se  of  land  by  deed  for  years  implies  a  covenant  for 
quiet  enjoyment:  Hall  v.  City  of  London  Brewery  Co.,  2  B.  &  S. 
737  ;  Saunders  v.  Roe,  17  C.  P.  344 ;  and  if  by  the  terms  of  a 
lease  the  lessor  "  warrants  "  the  demised  premises  to  the  lessee  it 
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amounts  to  an  express  covenant  for  quiet  enjoyment  until  the 
end  of  the  term  expressed  to  be  granted :  Williams  v.  Burrell, 
1  C.  B.  402.  Covenants  for  quiet  enjoyment  are  broken  if 
the  lessor  does  anything  which  will  interrupt  the  lessee  in  the 
full  enjoyment  of  the  premises  demised  :  Woodfall  680 ;  Add. 
on  Con.  222.  The  covenant  is  prospective  and  only  operates 
from  the  time  of  granting  the  lease :  Anderson  v.  Oppenheimer^ 
5  Q.  B.  D.  602,  but  it  includes  the  necessary  consequences  of  any 
act  done  before  :  Shaiu  v.  Stenton,  2  H.  &  N.  858.  The  usual 
covenant  for  quiet  enjoyment  does  not  extend  to  the  unlawful 
acts  of  third  persons  having  no  title :  Woodfall  p.  679  ;  and  is 
not  broken  by  an  entry  and  distress  for  arrears  of  taxes  or  by 
any  person  not  claiming  by  title  from  the  lessor  :  Stanley  v. 
Hayes,  3  Q.  B.  105.  As  to  an  implied  covenant  for  title  on  the 
part  of  the  lessor  or  that  he  has  power  to  grant  an  interest  co- 
extensive with  that  which  he  assumes  to  grant :  see  Line  v. 
Stephenson,  4  Bing.  N.  C.  678 :  Bandy  v.  Gartwright,  8  Ex. 
918  :  Stranks  v.  St.  John,  L.  R.  2  C.  P.  376. 

A  covenant  for  quiet  enjoyment  accompanied  by  a  cove- 
nant by  the  lessee  not  to  use  the  land  for  certain  purposes  does 
not  guarantee  to  the  tenant  that  he  may  lawfully  use  it  for 
any  purpose  not  included  in  the  restrictions  in  the  lease: 
Dennett  v.  Atherton,  L.  R.  7  Q.  B.  316.  In  the  same  way  a 
covenant  that  an  under  lessee  would  deliver  up  all  the  land- 
lord's fixtures  at  the  end  of  the  term  does  not  imply  a  covenant 
allowing  the  removal  of  other  fixtures  :  Porter  v.  Drew,  5 
C.  P.  D.  143. 

A  demise  of  the  surface  of  land  with  a  reservation  of  the 
right  to  take  and  work  minerals  does  not  give  the  right  to 
break  up  or  injure  the  surface  as  that  would  be  a  breach  of  the 
covenant  for  quiet  enjoyment:  Bell  v.  Wilson,  L.  B.  1  Ch.  303. 

By  the  R.  S.  0.  1887,  c.  100,  s.  17,  the  following  covenants 
are  included  in  any  conveyance  for  valuable  consideration,  made 
on  or  after  1st  July,  1886,  other  than  a  mortgage: — Covenants 
for  right  to  convey ;  quiet  enjoyment ;  freedom  from  incum- 
brances ;  and  further  assurances. 

The  annoyance  caused  by  dancing  in  adjoining  premises 
was  held  not  to  be  a  breach  of  the  covenant  for  quiet  enjoy- 
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ment  and  that  such  covenants  do  not  extend  to  the  nuisances 
'Committed  on  the  adjoininor  premises  of  the  lessor:  Jenkins  v, 
Jackson,  40  Ch.  D.  71. 

There  is  no  warranty  of  title  in  a  parol  demise  :  Taylor  on 
Evi.  1001. 

As  to  where  there  is  an  implied  covenant  for  quiet  enjoy- 
ment :  see  Robinson  v.  Kilvert,  41  Ch.  D.  88 :  see  also  Smart 
V.  Stuart,  5  O.  S.  301  ;  Harvey  v.  Fergusson,  9  U.  C.  R.  431  ; 
Taylor  on  Evi.  1001. 

The  word  "  demise  "  in  a  lease  implies  a  covenant  to  give 
possession,  but  the  word  "  lease  "  implies  no  covenant  for  entry 
and  quiet  possession:  Saunders  v.  Roe,  17  C.  P.  344:  Ross  v 
Massingherd,  12  C.  P.  62  :  see  also  McDonald  v.  Cochrane,  6 
C.  P.  134. 

As  to  right  of  possession  :  see  Murphy  v.  Scarth,  16  U.  C.  R. 
48 :  Thompson  v.  Graivford,  13  C.  P.  53.  Reference  is  also 
made  to  R.  &  J.  Dig.  2028-2030:  Anderson  v.  Stevenson,  15 
O.  R.  563;  Mews'  Dig.  1373,  1374;  title,  "Title  of  Lessor" 
and  1584-99  ;  title  "  Covenants  for  quiet  enjoyment." 

Covenants  for  the  Payment  of  Rent— Under  a  cove- 
nant for  the  payment  of  rent  on  a  certain  day,  in  the  absence  of 
any  stipulations  as  to  the  place  where  it  should  be  paid,  the 
covenantor  must  seek  out  the  person  to  be  paid  and  pay  or 
tender  him  the  money:  Haldane  v.  Johnson,  8  Ex.  689. 
If  there  is  no  day  fixed  for  the  payment  of  rent,  in  the  case  of 
a  yearly  tenancy,  it  will  be  payable  at  the  end  of  the  year  : 
Collett  V.  Curling,  10  Q.  B.,  785.  If  it  is  to  be  paid  free  of  all 
out-goings,  it  must  be  paid  clear  of  the  land  tax,  etc.  :  Svjeet  v. 
Seager,  2  C.  B.  N.  S.,  119. 

Where  the  lessee  paid  the  lessor  a  year's  rent  in  advance, 
the  rent  being  payable  quarterly,  it  was  held  that  the  pay- 
ment was  not  good  as  against  a^  mortgagee,  who,  before  the 
rent  became  due,  gave  the  lessee  notice  to  pay  the  rent  to  him  ; 
De  Nicholls  v.  Saunders,  L.  R.  5  C.  P.,  589  ;  Cook  v.  Guerra 
L.  R.,  7  C.  P.,  132.  A  plea  that  the  lessor  permitted  the  dam 
and  race  of  a  mill  to  be  out  of  repair' contrary  to  his  covenant 
held  no  defence  to  an  action  for  non-payment  of  rent :  Wilkes 
"v.  Steele,   14  U.  C.  R.,  570.     As  to  action  on  covenant  to  pay 


THE  LAW  OF  LANDLORD  AND  TENANT.         25 

rent  and  taxes,  and    liability   under  covenant   to    pay   local 
improvement  taxes ;  Boulton  v.  Blake,  12  0.  R.,  532. 

As  to  time  for  payment  of  rent,  see  R.  &  J's  Dig.  2051.  As 
to  payment  of  rent  in  advance  :  lb.  2054 :  and  as  to  pay- 
ment in  kind  :  lb.  2055. 

See  also  Add.  on  Con.  223  ;  Woodfall,  397  528  ;  Mayne  on 
Dam.  220  et  seq.,  title  "  Actions  for  Rent." 

Covenants  not  to  "  Let,  Set  or  Demise  "  will  restrain 
an  alienation  by  assignment:  Greenaivay  v.  Adams,  12  Ves, 
395  ;  and  not  to  "let  or  assign  "  or  "  not  to  assign  or  other- 
wise part  with  "  restrain  an  underlease  :  Roe  v.  Harrison,  2 
T.  R.  425  ;  Doe  v.  Worsley,  1  Camp..  80. 

Letting  lodgings  is  not  a  breach  of  a  covenant  not  "  to 
grant  any  under  lease,  or  let,  assign,  or  otherwise  part  with 
the  demised  premises  or  any  part  thereof  "Doe  v.  Laming,  4 
Camp.  77  :  but  the  right  of  re-entry  was  held  to  follow  on  the 
taking  of  a  partner  with  the  exclusive  use  to  him  of  part  and 
joint  use  of  the  rest  of  the  premises  :  Doe  v.  Sales,  1  M.  &  S. 
.297. 

The  assignment  by  one  partner  to  another  of  his  undivided 
moiety  of  the  lease  is  a  breach  of  the  covenant  ;  Cor.  of  Bris- 
tol V.  Westcott,  12  Ch.  D.,  461  ;  Varley  v.  Coppard,  L.  R.,  7  ; 
O.  P.,  505. 

A  covenant  that  the  lessee  will  not  sublet  for  more  than  a 
year  is  not  broken  by  his  granting  leases  to  begin  at  a  future 
<lay :  Croft  v.  Lumley,  5  E.  &  B.  647 ;  6  H.  L.  C,  737. 

An  assignment  by  the  act  and  operation  of  law,  or  by  the 
act  of  God,  or  by  a  sheriff  under  an  execution  unless  obtained 
by  collusion  with  the  creditor  in  fraud  of  the  covenant,  is  not 
a  breach  of  the  covenant :  Doe  v.  Carter,  8  T.  R.,  300;  Doe  v. 
Sm^ith,  5  Taunt.,  795  ;  nor  is  the  devise  by  the  lessee  to  his 
executor  an  assignment  within  the  meaning  of  the  covenant, 
but  a  devise  to  a  stranger  is:  Add.  on  Con.  224. 

An  assignment  or  under-lease  by  the  lessee  is  good  not- 
withstanding his  covenant,  and  the  lessee  is  onlj'^  liable  on  his 
•covenant  if  the  original  lease  does  not  contain  a  proviso  for  re- 
entry in  case  of  a  breach  of  the  covenant ;  Paul  v.  Nurse,  8 
B.  &  C,  486  ;  Roe  v.  Harrison,  2  T.  R.  42 :. 
4 
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A  lessor  is  not  bound  to  consent  if  the  words  "  such  con- 
sent not  to  be  arbitrarily  withheld  "  be  added  to  the  usual  cove- 
nant  by  the  lessee  not  to  sublet  without  the  consent  of  the 
lessor ;  but  the  lessee  can  assign  without  it  if  the  consent  is 
improperly  withheld,  Treloar  v.  Bigge,  L.  R.,  9  Ex.  151  ;  Sear- 
V.  H.  P.  Soc.  16,  Ch.  D.'387. 

An  under  lease  to  a  respectable  and  responsible  person  does 
not  require  any  consent  if  it  is  provided  in  the  lease  that  such 
consent  is  not  to  be  withheld  :  Hyde  v.   Warden,  3  Ex.  D.  72. 

A  contract  by  a  lessee  to  assign  subject  to  his  landlord's 
approval  does  not  bind  the  lessee  to  take  legal  proceedings  to 
compel  the  landlord  to  consent  if  the  latter  refuses  to  do  so  ; 
in  that  case  his  contract  with  the  third  party  is  at  an  end  : 
Lehman  v.  McArthur,  L.  R.  3  Ch.  496.  A  covenant  not  to 
assign  is  not  a  usual  covenant :  Hampshire  v.  Wickens,  7  Ch. 
D.  555  ;  Wilson  v.  Redhead,  28  W.  R.  795. 

Where  lessee  had,  on  leaving  the  country  for  a  time,  rented 
the  premises  to  a  third  party  who  was  to  go  out  when  required 
— held  no  forfeiture  :  Leys  v.  Fis/cin,  12  U.  C.  R.  604. 

No  notice  or  demand  is  necessary  before  action  upon  a  for- 
feiture where  there  is  power  of  entry  in  the  lease  upon  breach 
of  a  covenant  not  to  underlet :  Connell  v.  Power,  13  C.  P.  91  ^ 
but  see  R.  S.  0.  1887,  c  143,  sec.  11,  and  also  post  — ,  title 
"  Relief  Against  Forfeiture."  As  to  sub-lease  by  assignee  in 
insolvency,  see  Carter  v.  Hibhlethwait,  5  C.  P.  475  ;  Magee  v. 
Rankin,  29  U.  C.  R.  257.  See  also  Lee  v.  Lorsch,  37  U.  C.  R. 
262  ;  Bacon  v.  Campbell,  40  U.  C.  R.  517  ;  Crawford  v.  Bugg^ 
12  O.  R.  8. 

As  to  assignments  of   leases,  see  R.  &  J.'s  Dig.  2030  et  seq. 

As  to  contracts  against  assignment  and  other  covenants,  /6. 
2076-2080;  Ont.  Dig.  1882-1884,  408-410;  Ont.  Dig.  1884- 
1887,  395-397;  4  Mews'  Dig.  1599-1606. 

As  to  covenants  between  lessor  and  lessee,  see  Spencer's 
case,  Smith's  L.  C.  180. 

The  covenant  not  to  assign  or  sub-let  in  any  lease  made 
after  25th  March,  1886,  runs  with  the  land,  and  binds  the  heirs,, 
executors,  administrators  and  assigns  of  the  lessee,  whether 
mentioned  in  the  lease  or  not,  unless  it  is  by  the  terms  of  the 
lease  otherwise  expresslj'^  provided  :    R  S.  O.  1887,  c.  106,  s.  4.. 
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See  Crawford  v.  Bugg  12  O.  R.  8,  cited  supra. 

Non-Execution  of  the  Lease  by  the  Lessee.— The 
covenants  contained  in  a  lease  are  not  binding  on  a  person 
who  has  neither  sealed  and  delivered  it,  nor  entered  or  taken 
possession  under  it ;  but  he  is  presumed  in  law  to  be  bound  by 
the  terms  of  the  indenture  if  he  enters  and  takes  possession  by 
force  of  the  lease,  and  the  lessor  is  therefore  entitled  to  the 
exercise  of  the  usual  powers  under  it :  Mayor,  etc.,  of  Lyme  v. 
Henley,  1  Bing.  N.  C  222  ;  Gregg  v.  Coates,  23  Beav.  39. 

If  one  of  two  lessees  seals  the  lease  and  the  other  aisn'ees  t(r 
it  and  both  enter  and  receive  the  profits  both  are  liable  for  the 
rent.  But  he  who  has  not  sealed  it  is  not  bound  by  a  condi- 
tion in  gross  comprised  in  the  deed,  not  being  a  party  to  such 
condition,  although  a  party  to  the  lease  :  Add.  on  Con.  225.. 
(See  Piper  v.  Simpson,  6  App.  R  175.)  Where  three  were 
enfeoffed  by  deed  and  there  were  several  covenants  on  the 
part  of  the  feoffees,  and  two  of  the  feoffees  only  sealed  the  deed, 
and  the  third  entered  and  agreed  to  the  estate  conveyed,  he 
was  held  bound  in  a  writ  of  covenant :  Add.  on  Con.  225.  (N. 
B. — The  wiit  of  covenant  was  abolished  by  3  and  4  Wm.  IV. 
c.  27.) 

In  the  absence  of  evidence  to  the  contrary,  the  lessee  was 
held  to  be  responsible,  to  the  purchaser  and  assignee  of  the 
estate  and  interest  of  the  lessor,  for  breach  of  an  agreement  to 
repair,  where  after  the  assignment  the  lessee  continued  to 
occupy  and  paid  rent  to  such  purchaser  and  assignee,  the  lessee 
having  originally  entered  into  possession  under  an  agreement 
to  repair:  Arden  v.  Sullivan,  14  Q.  B.  832. 

As  to  liability  of  under-lessee  on  the  covenants  in  the  origi- 
nal lease,  see  Mayne  on  Dam.  287,  294. 

Non-Executicn  of  Lease  by  the  Lessor. — It  is  said 
that  "  if  an  indenture  of  lease  be  sealed  only  on  the  part  of  the 
lessee  and  not  on  the  part  of  the  lessor,  nihil  operat,  neither  in 
respect  of  the  interest  nor  in  respect  of  the  covenants,  for  the 
covenants  depend  upon  the  lease,  and  if  there  is  no  lease  there 
is  no  covenant ;  for  if  the  lease  had  been  made  and  afterwards 
surrendered  all  the  covenants  had  been  void."  Soprani  v. 
Skiirro,  Yelv.    18.       Add.  on  Con.  225.     An   assignee  of  the 
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reversion  cannot  sue  on  the  covenants  contained  in  a  lease  not 
signed  by  the  lessor:  Gardwell  v.  Lucas,  2  M.  &  W.  123- 
But  as  between  the  original  parties  where  a  privity  of  con- 
tract exists  between  them,  the  lessee  may  be  held  liable  under 
certain  circumstances  upon  the  covenants  contained  in  the 
lease,  though  it  was  not  executed  by  the  lessor,  and  the  term 
created.  Every  lease  must  be  construed  in  connection  with 
the  surrounding  circumstances,  and  the  lessee  by  his  own  act 
may  waive  a  condition  in  his  favor  and  dispense  with  its  per- 
formance, so  that  if  he  takes  possession  and  reaps  all  the  profits 
of  the  premises  for  the  whole  term  intended  to  be  created  he 
will  be  presumed  to  have  waived  his  right  to  treat  the  execu- 
tion of  the  lease  as  a  condition  precedent  to  his  liability  upon  his 
covenants ;  and  that  a  lessee  who  has  enjoyed  the  premises  for 
the  whole  term  is  bound  by  his  covenants,  although  the  lessor 
has  not  executed  the  lease,  and  that  the  covenant  becomes  an 
independent  covenant  within  the  rule  laid  down  in  Comyn's 
Digest,  that  if  one  party  executes  his  part  of  an  indenture  it 
;shall  be  his  deed  though  the  other  does  not  execute  his  part. 
See  Add.  on  Con.  226.  The  entry  by  the  lessee  before  execu- 
tion of  the  lease  by  the  lessor  does  not  render  the  covenants  to 
pay  rent  and  repair  independent :  Pitman  v.  Woodbury,  3 
Ex.  12  ;  SwatTYian  v.  Ambler,  8  lb.  80 ;  How  v.  Greek,  3 
H.  &  C.  391.  As  to  imperfect  execution  of  lease,  see  Piper  v. 
Svm'pson,  6  App.  R.  175.  See  "  Non-execution  by  Lessor,"  4 
Mews'  Dig.  1370-1371. 

Concealment  of  Latent  Defects.- -The  lessor  is  not 
bound  to  disclose  to  the  lessee  latent  defects  which  interfere 
with  the  use  and  enjoyment  of  the  property  let  to  hire  :  Hart 
V.  Windsor,  12  M.  &  W.  68  ;  Cornfoot  v.  Fowke,  6  M.  &  W. 
558  ;  Keates  v.  Earl  Gadogan,  10  C.  B.  591.  If  the  lessor  has 
been  guilty  of  any  fraudulent  concealment  of  defects  which 
ought  in  good  faith  to  have  been  made  known,  or  has  made 
misrepresentations  as  to  the  condition  of  the  premises  calculated 
to  mislead,  the  lessee  will  be  discharged  from  the  rent,  but  in 
the  absence  of  all  fraud  and  deceit  the  lessee  is  bound  by  his 
covenant,  though  he  has  not  received  that  benefit  from  the  use 
•of  the  premises  which  was  intended  :  Erskine  v.  Adeane,  L.  R. 
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8  Ch.  756;  SMon  v.  Temple,  12  M.  &  W.  52;  Pollock  on 
Con.  544  ;  Denison  v.  Nation,  21  U.  C.  R.  57.  See  Wallbridge 
V.  Gaujot,  14.  App.  R.  460. 

There  is  no  implied  covenant  on  the  part  of  the  landlord 
that  the  premises  are  fit  for  occupation  except  in  cases  of  fur- 
nished houses  :    Taylor  on  Evi.  1002. 

Demise  of  Uninhabitable  Houses— Rooms  Infested 
with  Bugs. — A  plea  that  "  the  house  was  demised  to  the  de- 
fendant for  the  purpose  of  inhabiting  the  same,  and  that  at  the 
time  of  the  demise  and  of  his  taking  possession,  and  from 
thence  until  he  quitted,  the  house  was  unfit  for  occupation  by 
reason  of  its  being  greatly  infested  with  bugs  without  any  de- 
fault on  his  part,  and  that  before  the  rent  became  due  and  as 
soon  as  he  discovered  the  condition  of  the  tenement  he  quitted 
it,  and  gave  notice  to  the  plaintiff  and  tendered  him  the  pos- 
session thereof,"  was  held  no  answer  to  an  action  for  non-pay- 
ment of  rent :  Hart  v.  Windsor,  12  M.  and  W.  68;  Manchester 
Warehouse  Co.  v.  Garr,  5  C.  P.  D,  507.  As  to  bugs  in  fur- 
nished lodgings,  see  Smith  v.  Marable,  11  M.  &  W.  5  ;  see  also 
Denison  v.  Nation,  21  U.  C.  R.  57,  following  Hart  v.  Windsor, 
supra. 

Payment  of  Rent. — "  Rent  has  a  fixed  legal  meaning 
and  to  consider  all  payments  which,  by  the  terms  of  a  lease,  a 
tenant  is  bound  to  make  as  coming  within  its  definition 
would  lead  to  a  confusion  of  ideas  without  necessity  or  advan- 
tage": Garner  v.  Hannah,  6  Duer  (N.  Y.)  262,  cited  b}'-  Bur- 
ton, J.  A.  in  Finch  v.  Gilray.,  16  App.  R.  488 ;  and  therefore 
it  was  held  that  payment  of  taxes  by  the  tenant  was  not  equiv- 
alent to  payment  of  rent  within  the  meaning  of  the  Real 
Property  Limitation  Act,  and  that  the  tenant,  although  he  had 
always  intended  to  hold  merely  as  a  tenant,  had  acquired  title 
by  possession  and  could  not  make  himself  liable  for  rent  accru- 
ing after  he  had  so  acquired  title  by  giving  the  landlord  an 
acknowledgement  of  indebtedness  in  respect  of  rent. 

A  tenant  is  bound  to  pay  rent  so  long  as  the  land  remains 
/    to  him  and  his  legal  title  to  the  occupation  and  use  of  it  con- 
tinues although  the  houses,  buildings  and  fences  built  upon  it, 
and  the  crops  growing  upon  it,  may  be  destroyed :  Surplice  v. 
Farnsworth,  8  Sc.  N.  R.  307 ;  Add.  on  Con.  228. 
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If  the  landlord  enters  into  a  covenant,  or  is  bound  by  cus- 
tom, to  repair,  and  the  lessee  covenants  to  pay  rent,  the  coven- 
ants are  independent  and  the  repairing^  is  not  a  condition  pre- 
cedent to  the  liability  of  the  lessee  to  pay  rent :  Surplice  v. 
Farnsworth,  supra;  Wilkes  v.  Steel,  14  U.  C.  R.  570.  As  to 
payment  of  rent,  see  Galbraith  v.  Fortune,  10  C.  P.  109;  R. 
&  J.'s  Dig.  2051-2056  ;  Ont.  Dig.  1882-1884,  410.  And  as  to 
creatiDU  of  tenancy  by  payment  of  rent :  see  Macgregorv.  Defoe, 
14  0.  R.  89  ;  Finch  v'Oilray,  16  App.  R.  484,  Smith's  L.  C. 
1342-46,  1348-53;  Ante  p.  22. 

Payment  of  Rent— Exception  of  Damage  by  Fire. — 
Where  there  is  a  covenant  to  pa}^  rent,  "  damage  by  fire  ex- 
cepted," and  part  of  the  demised  premises  is  destroyed  or  in- 
jured by  fire,  the  tenant  is  entitled  to  a  reasonable  abatement, 
but  not  to  the  suspension  of  the  whole  rent :  Bennett  v.  Ire- 
land, E.  B.  &  E.  326  ;  see  also  3fcGill  v.  Proudfoot,  4  TJ.  C.  R. 
33 ;  Pulver  v.  Williams,  3  C.  P.  56  ;  H  or  top  v.  Taylor,  21  C. 
P.  56  ;  S.  C.  22  C.  P.  542. 

Covenants  by  the  lessee  to  pay  rent,  and  also  to  repair  with 
an  express  exception  in  the  latter  of  casualties  by  fire  and  tem- 
pest, does  not  qualify  or  aflect  the  liability  of  the  lessee  to  pay 
rent  under  the  former  unless  extended  thereto  by  express 
words  :  Monk  v.  Cooper,  2  Str.  763  ;  Self  our  v.  Weston,  1  T.  R. 
310.  See  Add.  on  Con.  229  ;  R.  &  J.'s  Dig.  2058-2064.  In  the 
following  case  it  was  held  that  the  effect  of  the  instrument 
was  that  the  destruction  of  the  premises  by  fire  not  merely 
gave  a  right  to  a  proportionate  part  of  the  covenant  rent,  but 
put  an  end  to  the  whole  term,  and  the  lessor  was  not  entitled 
to  recover :  Agar  v.  Stokes,  5  App.  R.  180  ;  Ont.  Dig.  1882-1884, 
411. 

Where  buildings  burnt  and  premises  abandoned  by  lessee* 
the  landlord  afterwards  going  on  to  plough  and  sow  crops,  held 
not  an  eviction :  Nixon  v.  Malthy,  7  App.  R.  371. 

Payment  of  Rent— Extinction  and  Suspension  of 
the  Rent  by  Eviction. — If  the  landlord  dispossesses  the 
tenant  of  the  enjoyment  of  any  part  of  the  demised  premises, 
the  rent  is  thereby  suspended :  Upton  v.  Townsend,  17  C.  B. 
30 ;  Carpenter  v.  Parker,  8  C.  B.  N.  S.  238  ;  Shuttleworth  v. 
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Shaw,  6  U.  C.  R.  517.  But  there  must  be  an  actual  eviction, 
not  a  mere  constructive  one :  Wheeler  v.  Stevenson,  6  H.  &  N. 
155. 

The  tenant  is  not  released  by  the  act  of  a  mere  wrong-doer, 
130  that  if  he  is  expelled  by  an  alien  and  enemy  of  the  state  it 
cannot  be  set  up  as  a  defence  to  an  action  for  non-payment  of 
rent:  Add.  on  Con.  229.  As  to  eviction  l^^  a  stranj^er :  see 
McNab  v.  McDonell,  2  U.  C.  R.  169. 

It  was  held  that  the  tenant  was  liable  to  make  good  the 
rent  where  the  premises  were  seized  by  Parliament  during  the 
civil  wars  :  Harrison  v.  Lord  North,  1  Ch.  Ca.  84.  As  to 
proof  of  expulsion  :  see  Mayor,  etc.  of  Poole  v.Whitt,  15  M.  &  W. 
577.  As  to  evidence  of  eviction  :  see  Morrison  v.  Ghadwick, 
7  C.  B.  283  ;   Wheeler  v.  Stevenson,  6  H.  &  N.,  158. 

Refer  to  Boulton  v.  Blake,  12  0.  R.  532  ;  Mason  v.  McDon- 
ald, 45  U.  C.  E.  113 ;  R.  &  J.  Dig.  2058-2064 ;  Ont.  Dig.  1882- 
1884,  411  ;  Add.  on  Con.  229  ;  Woodfall,  409. 

As  to  actions  for  rent :  see  Mayne  on  Dam.  220  et  seq. ; 
Roscoe  N.  P.  691. 

Eviction  by  Railway  Companies  under  Statutory 
Powers. — Eviction  by  a  railway  company,  under  powers  of 
its  act,  discharges  the  tenant  from  the  accruing  rent,  but  not 
from  that  due  and  in  arrears  at  the  time  of  the  eviction.  "  A 
yearly  tenant  received  notice  from  a  railway  company  to  give 
up  possession  within  six  months  ;  the  notice  expired  in  the 
middle  of  a  half-year  and  the  tenant  gave  up  possession  to  the 
company  without  receiving  or  requiring  compensation  in 
respect  of  his  unexpired  term  and  interest  in  the  premises  " : 
held  that  he  was  liable  to  his  landlord  for  the  whole  of  the 
half-year's  rent :  Wainwright  v.  Ramsden,  5  M.  &  W.  602. 
Where  only  a  part  of  the  land  has  been  taken  the  rent  is  to 
be  apportioned  :  Add.  on  Con.  230. 

As  to  compensation  to  tenants  by  railway  companies  :  see 
R.  &  J.'s  Dig.  3125. 

As  to  rights  of  tenants  in  respect  of  expropriation  of  land  : 
^ee  In  re  The  Welland  Canal  Enlargement — Fitch  v.  McRae,  29 
•Grant,  139. 
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Assignment  of  Reversion.— A  conveyance  by  the  land- 
lord of  all  his  estate  and  interest  in  the  demised  premises, 
passes  the  rent  with  the  reversion  to  the  grantee  :  the  landlord 
has  no  right  to  the  accruing  rent,  but  the  tenant  is  not  liable 
if  he  pays  the  rent  to  the  landlord  before  notice  of  the  trans- 
fer has  been  given  to  him  by  the  grantee  :  4  Anne,  c.  16,  s.  9, 
10 ;  Alcock  V.  Moorhouse,  9  Q.  B.  D.  366. 

Prepayment  before  notice  of  the  assignment  is  a  release 
from  all  rent  up  to  that  time,  but  not  for  rent  due  after  notice: 
Cook  V.  Guerra,  L.  R.  7  C.  P.  132 ;  De  Nicholls  v.  Saunders, 
L.  R.  5  C.  P.  589  ;  see  R.  &  J.  Dig  2033.  An  assignee  of  the 
reversion  cannot  recover  rent  due  before  the  assignment : 
Whittrock  V.  Ballinan,  13  U.  C.  R.  135. 

An  assignment  of  leaseholds  in  consideration  of  natural 
love  and  affection  held  not  to  be  voluntary  :  Harris  v.  Tubb, 
42  Ch.  D.  79,  following  Price  v.  Jenkins,  5  Ch.  D.  619.  As  to 
assignment  of  reversion  from  lessor  to  his  wife  :  see  Ambrose 
v.  Fraser,  12  0.  R.  459  ;  14  0.  R.  551. 

Refer  to  Reeve  v.  Thompson,  14  O.  R.  499 ;  Boulton  v.  Blake, 
12  O.  R.  5.32 ;  Fleetwood  v.  Hull,  23  Q.  B.  D.  35  ;  Taylor  on 
Evi.  865,  title :  "  Assignment  by  operation  of  law ";  R.  &  J. 
Dig.  2030-2034 ;  Woodfall  252,  et  seq.  As  to  assignment  of 
reversion  to  secure  debt  due  from  client  to  solicitor  :  Galbraith 
V.  Irving,  8  O.  R.  751. 

By  the  R.  S.  O.  1887,  c.  100,  s.  9 :  "A  contingent,  an  exe-. 
cutory  and  a  future  interest  and  a  possibility  coupled  with  an 
interest  in  land,  whether  the  object,  or  gift,  or  limitation  of 
such  interest  or  possibility  be  or  be  not  ascertained,  also  a 
a  right  of  entry,  whether  immediate  or  future,  and  whether 
vested  or  contingent,  into  or  upon  land,  may  be  disposed  of  by 
deed :  see  Woodfall,  239 ;  post  page  88. 

Merger,  etc,  of  the  Reversion- — Formerly  if  a  tenant 
for  a  term  of  years  leased  for  a  less  term  and  assigned  his 
reversion,  the  assignee  took  a  conveyance  of  the  fee  by  which 
his  former  reversionary  interest  was  merged,  the  covenants  of 
the  sublease  incident  to  that  reversionary  interest  were  there- 
by extinguished.     But  by  the  R.  S.  O.  1887,  c.  143  s.  8  :— 

"  Where  the  reversion  expectant  on  a  lease  of  land  merges 
or  is  surrendered,  the  estate,  which  for  the  time  being  confers, 
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as  against  the  tenant  under  the  same  lease,  the  next  vested 
right  to  the  same  land,  shall,  to  the  extent  of  and  for  preserving 
such  incidents  to  and  obligations  on  the  same  reversion  as  but 
for  the  surrender  or  merger  thereof  would  have  subsisted,  be^ 
deemed  the  reversion  expectant  on  the  same  lease."  See 
Woodfall,  310  ;  Smith's  L.  C.  183. 

Assignments  by  Persons  under  Disability. — By  K.  S. 
O.  c.  143,  s.  10,  "where  any  person  under  the  age  of  twenty-one 
years  or  a  lunatic,  or  a  person  of  unsound  mind,  shall  be  seized 
of  the  reversion  of  land  subject  to  a  lease,  and  such  lease  shall 
contain  a  covenant  not  to  assign  or  sub-let  without  leave  the 
guardian  of  such  infant  or  the  committee  of  such  lunatic  or 
person  of  unsound  mind  may,  with  the  approbation  of  the 
Judge  of  the  Surrogate  Court  of  the  county  in  which  the  land 
is  situate,  consent  to  any  assignment  or  transfer  of  such  lease- 
hold interest,  in  the  same  manner  and  with  like  effect  as  if  the 
consent  were  given  by  a  lessor  under  no  disability." 

Payment  of  Ground  Rent  by  the  Tenant— Deduction 
thereof  from  the  Tenant's  Rent. — Payments  which  the 
tenant  is  compelled  to  make,  in  order  to  protect  himself  in  the 
enjoyment  of  the  lands  in  respect  of  which  his  rent  is  payable 
and  which  ought  to  have  been  paid  by  his  landlord,  are  held  to 
be  payments  in  satisfaction  of  rent  due  or  accruing  to  the  land- 
lord :  Jones  v.  Morris,  3  Ex.  742;  Add.  on  Con.  280. 
•  Such  payments  should  be  deducted  from  the  next  rent  that 
becomes  due,  for  if  not  claimed  at  once  he  may  lose  his  right  to 
deduct  them  from  the  rent :  Andrew  v.  Hancock,  3  Moore,  278  -^ 
Spragg  v.  Hammond,  4  Moore,  440. 

Payments  of  mone}'  for  the  landlord  which  are  not  charged 
upon  the  premises  and  leviable  upon  the  goods  and  chattels  of 
the  tennant  cannot,  at  common  law,  be  deducted  from  the  rent 
unless  made  under  the  express  direction  or  authority  of  the 
landlord:  Davies  \\  Stacey,  12  .Ad.  &  E.  511.  But  by  the 
R.  S.  O.  1887,  c.  143,  s.  29,  it  is  enacted  that  "  a  tenant  may  set 
off  against  the  rent  due  a  debt  due  him  by  his  landlord  "  and  a 
notice  (see  form  post)  may  be  given  before  or  after  seizure 
for  rent ;  and  in  case  of  such  notice  the  landlord  shall  only  be 
entitled  to  distrain  for  the  balance  of  rent  after  deducting  any 
debt  justly  due  by  him  to  the  tenant. 
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This  section  only  applies  to  tenancies  created  on  or  after 
1st     ctober,  1887. 

In  an  action  for  an  injunction  to  restrain  the  landlord  from 
'distraining  on  the  ground  of  set  oflf  which  the  tenant  claimed 
under  this  section  for  damages  for  breach  of  covenant  to 
repair;  it  was  held  that  the  damages  claimed  were  not  a 
*  debt  "  within  the  meaning  of  the  section,  so  as  to  constitute 
a  set  off  against  the  rent ;  and  although  under  the  O,  J.  Act 
they  might  be  a  subject  of  counter  claim  they  would  not  justify 
an  injunction  as  against  a  distress  levied  as  in  this  case  : 
Walton  V.  Henry,  18  O.  R  620. 

Deduction  of  Taxes  etc.— Where  the  lease  contains  no 
provision  for  payment  of  taxes  the  landlord  should  pay  them  : 
Dove  V.  Dove,  18  C.  P.  424 :  see  also  Finch  v.  Gilray,  16  O.  E. 
393. 

The  tenant  when  he  is  entitled  to  do  so  should  deduct  pay- 
ments made  in  respect  of  taxes  charged  on  the  land  out  of  the 
next  rent  that  becoines  due.  If  he  does  not  he  can  neither 
deduct  it  from  subsequent  rent  or  recover  it  by  action  from  the 
landlord;  Add.  on  Con.  231  ;  Mayne  on  Dam.  228. 

The  deduction  may  be  made  if  the  assessment  is  made  on 
the  tenant  and  the  taxes  are  paid  although  the  landlord  has 
■obtained  an  exemption  from  the  tax  ;  Add.  on  Con.  231. 

The  tenant  is  chargeable  with  the  taxes  on  improvements 
which  he  himself  has  made  the  landlord  being  generally  liable 
to  pay  taxes  in  proportion  to  the  rent  reserved  and  not  to  the 
improved  value  of  the  property.  By  R.  S.  O.  c.  193  s.  24,  any 
occupant  may  deduct  from  his  rent  any  taxes  paid  by  him  if 
the  same  could  also  have  been  recovered  from  the  owner  or 
previous  occupant  unless  there  is  a  special  agreement  between 
the  occupant  and  the  owner  to  the  contrary. 

It  was  held  that  this  section  only  authorizes  the  tenant  to 
■deduct  taxes  paid  by  him  from  his  rent  when  he  could  be 
•compelled  to  pay  the  same,  and  where  there  was  no  valid 
demand  there  was  no  right  to  collect  and  therefore  no  right  to 
deduct  the  taxes :  Carson  v.  Veitch,  9  O.  R.  706.  The  same 
principle  is  laid  down  in  Taylor  v.  Zamira,  6  Taunt.  524  dis- 
'cussed  in  Smith's  L.  C.  295.     See  that  case  for  a  full  discussion 
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of  the  question  regarding  payment,  indemnity  to  tenant, 
deduction  from  rent,  and  the  period  allowed  for  such  deduction, 
•of  taxes  and  cliarges  on  land. 

A  tenant  covenanting  to  pay  rent  without  any  deduction 
cannot  claim  a  reduction  for  taxes  paid  by  him  :  Grantham  v. 
EUiott,  6  O.  S.  192 ;  sec  also  "  Abatement  '  R.  &  J.  Dig.  2056- 
2058. 

A  covenant  in  a  "  Short  Form  "  lease  to  pay  taxes  covers  a 
special  rate  created  by  a  corporation  by  law  as  well  as  other 
taxes:  Michie  v.  Toronto,  11  C.  P.  379. 

As  to  set  off  against  rent  and  payment  and  tender  of  rent 
refer  to  R  &  J.  Big.  2064-2067. 

As  to  liability  for  local  improvements  taxes  under  covenant 
to  pay  taxes:  see  Boulton  v.  Blake,  12  O.  R.  532  ;  Aldridge  v. 
Ferne,17  Q.  B.  D.  212. 

As  to  lessor  not  being  liable  to  pay  water  rates  under 
covenant  to  pay  rates,  taxes  and  impositions  :  see  Babcock  v. 
Hunt,  22  Q.  B.^D.  145. 

As  to  actions  on  covenant  to  pay  rates  ;  see  Mayne  on 
Dam.  244,  and  as  to  actions  for  rent,  lb.  228 ;  see  also  Roscoe 
N.  P.  345,  563,  1055,  1056. 

Payment  of  School  lax,  as  between  public  and  sep- 
arate schools — The  occupant  or  tenant  is  deemed  and  taken  to 
be  the  person  primarily  liable  for  the  payment  of  school  rates  ; 
and  for  mode  of  applying  same  as  to  public  or  separate 
schools,  see  R.  S.  0.  1887,  c.  227,  s.  51,  and  also  sec.  40  of  the 
same  statute,  also  sec.  8  of  53  Vic.  c.  71. 

Costs  of  Abatement  of  Nuisances,  under  the  "Act 
respecting  Public  Health  "  recovered  from  the  occupier  of  any 
premises  may  be  deducted  from  the  rent  of  the  premises  as  if 
the  same  had  actually  been  paid  to  the  owner  as  part  of  the 
rent:  R.  S.  O.  1887,  c.  205  s.  104. 

Costs  of  building  snow  fences  paid  by  the  tenant  may  also 
be  deducted  in  like  manner  from  the  rent :  see  R.  S.  O.  1887, 
c.  198,  s.  2. 

Distress  for  Rent. — The  landlord  has  the  right  to  distrain 
the  goods  and  chattels  of  the  tenant  for  arrears  of  rent  or  ser- 
vice due  in  every  case  where  there  is  an  express  reservation  of, 
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or  an  agreement  by  the  tenant  to  pay,  a  fixed,  ascertained  rent 
or  service :  Add.  on  Con.  233  ;  Woodfall,  413.  This  power  is 
accorded  only  to  persons  to  whom  rent  is  due  and  who  are 
clothed  with  the  immediate  reversion  of  the  premies  out  of 
which  the  rent  issues,  and  it  is  essential  that  there  be  a  tenancy 
for  a  term,  or  at  will,  at  an  ascei'tained  rent,  and  that  the  dis- 
trainor be  the  person  entitled  to  the  reversion  of  the  premises 
distrained  upon  on  the  determination  of  the  existing  tenancy  : 
Add.  on  Con.,  306  ;  Woodfall,  421. 

Of  Conditions  Precedent  to  the  Right  to  Distrain. — 
The  right  may  be  conditional  or  may  be  postponed  by  the  act 
of  the  parties :  Giles  v.  Spencer,  3  C.  B.  N.  S.  253.  And  if  a 
condition  upon  which  the  rent  is  to  become  due  is  not  accom- 
plished there  is  no  right  to  distrain :  Mechelin  v.  Wallace,  7 
Ad.  &  E.  54.  If  the  lessor  is  prevented  by  the  tenant  from 
fulfilling  the  condition  the  former  has  the  right  to  distrain  : 
Add.  on  Con.  310 ;  Woodfall,  414. 

See  Millmine  v.  Hart,  4  U.  C.  R.  525. 

But  although  the  distrainor  may  not  be  entitled  to  th© 
immediate  reversion  the  distrainee  may  be  estopped  from 
denying  he  is  entitled  to  it :  Morton  v.  Woods,  L.  R.  3  Q.  B. 
658.  See "  Tenant's  power  to  dispute  title,"  R.  &  J.'s  Dig. 
2087-2091  ;  Ont.  Dig.  (1882-84)  413 ;  Ont.  Dig.  (1884-87)  402. 

Where  there  is  no  Certain  Ascertainment  of  Rent 
Y  there   is  no  right  to  distrain.     Add.  on  Con.  308.     Woodfall^ 
417.     See  also  McCaskill  v.  Rodd,  14  O.  R.  282. 

But  whenever  by  payment  of  rent,  agreement  or  other- 
wise any  tenancy  at  a  fixed  rent  can  be  implied  the  landlord 
may  distrain  for  all  rent  subsequently  accruing  due.  Ander- 
son V.  Mid.   Ry.  Co.  3'e11.  &  Ell.  613  ;  Add.  on  Con.,  308. 

Distress  for  Rent  Payable  in  Advance— Rent  When 
Due— Several  Demises. — Rent  may  be  made  payable  in 
advance  so  as  to  enable  the  landlord  to  distrain  at  the  com- 
mencement of  the  term :  Lee  v.  Smit/i,  9  Ex.  663 ;  Gal- 
braith  v.  Fortune,  10  C.  P.  109  ;  R.  &  J.'s  Dig.  2054. 

The  demise  of  a  house  at  one  rental  and  the  stable  and  loft 
at  another  was  held  to  be  a  demise  of  different  sets  of 
premises  at  different  rents :  Goomber  v.  Howard,  1  C.  B.  440. 
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The  reservation  of  an  annual  rent  or  agreement  to  pay  so 
much  a  year  is  not  affected  by  a  stipulation  for  the  determi- 
nation of  the  lease  at  the  expiration  of  any  quarter,  so  as  to 
raise  a  presumption  that  the  rent  is  payable  quarterly  :  Col- 
lett  V.  Curling,  10  Q,  B.  785.  On  an  agreement  to  pay  the 
rent  quarterly,  "  or  half  quarterly  if  required,"  the  landlord  has 
no  right  to  distrain  fpr  the  half  quarter's  rent  without  notice 
to  the  tenant  of  intention  to  take  the  rent  half  quarterly  : 
Mallam  v.  Arden,  10  Bing.  299.  If  there  is  no  rent  due 
the  tenant  may  resist  a  distress  by  force,  and  may  rescue  his 
goods  after  distress  but  before  they  ar«  impounded  ;.  but  when 
once  impounded  they  are  in  the  custody  of  the  law  and  they 
-cannot  be  touched.     See  Add.  on  Con.  310. 

Distress  After  the  Termination  of  the  Term  of 
Hiring. — By  8  Anne  c.  14,  ss.  6,  7,  the  landlord  may  distrain 
for  arrears  of  rent  due  upon  any  lease  ended  or  determined, 
after  the  determination  of  the  lease,  in  the  same  manner  as  he 
might  have  done  if  it  had  not  been  ended  or  determined, 
provided  such  distress  be  made  within  six  calendar  months 
after  the  determination  of  the  lease  and  during  the  continu- 
ance of  the  landlord's  title  or  interest  and  during  the  possession 
of  the  tenant  from  whom  the  rent  became  due.  It  has  been 
held  that,  notwithstanding  this  provision,  a  distress  is  good 
during  the  possession  of  the  executors  of  a  tenant  when  the 
tenancy  was  not  determined  by  the  death  of  the  tenant : 
Braithwaite  v.  Cooksey,  1  H.  Bl.  465. 

But  if  there  is  no  one  in  possession  who  can  be  taken  to 
represent  the  tenant  and  the  tenancy  is  determined  by  the 
death  of  the  tenant,  the  statute  does  not  apply,  and  no  distress 
can  be  made :  Turner  v.  Barnes,  2   B.  &  S.  435. 

If  the  tenant  is  not  in  possession  and  occupation  of  the 
premises  the  landlord  cannot  distrain.  See  cases  cited  in  Add. 
on  Con.  310,  311. 

See  also  R.  &;  J.'s  Dig.  1084,  "  Time  of  Distraining." 

Where  a  lease  was  made  for  one  year,  and  so  on  from  year 
to  year, "  unless  notice  is  given  to  the  contrary,  or  proceedings 
taken  on  mortgage  hereinafter  mentioned,"  it  was  held  that 
the  tenancy  was  determined  by  the  filing  of  a  bill  in  Chancery  on 
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the  mortgage,  and  that  payment  of  the  rent  by  the  lessee  after 
that  did  not  create  a  new  tenancy,  and  no  tenancy  subsisted 
which  would  justify  a  distress  for  rent  more  than  six  months, 
after  the  proceedings  taken  on  the  mortgage :  Higgins  v. 
Langford,  21  C.  P.  254. 

And  see  also  Park  v.  Humphrei/,  14  C.  P.  209  ;  Oberlin  v. 
McGregor,  26  C.  P.  460  ;  McGregor  v.  Defoe,  14  0.  R.  87. 

In  this  case  the  lease  contained  a  provisioa  that  if  the 
lessee  should  make  any  assignment  for  the  benefit  of  his 
creditors  the  then  current  year's  rent  should  immediately 
become  dne  and  payable,  and  might  be  distrained  for,  but  that 
in  other  respects  the  term  should  immediately  become  forfeited 
and  at  an  end.  It  was  also  agreed  that  the  Act  50  Vic.  c.  23^ 
(0.)— R.  S.  0.  1887,  c.  143,  sects.  27-30— should  not  apply  to 
the  lease.  The  lessee  paid  $100  on  account  of  rent  on  7th 
July  18S8,  and  on  16th  July  1888,  made  an  assignment  for 
the  benefit  of  his  creditors ;  and  it  was  held  on  a  case  stated 
for  the  opinion  of  the  court  that  the  landlord  might  distrain 
for  the  rent,  not  having  elected  to  forfeit  the  term,  the  distress- 
itself  not  being  an  election  to  forfeit :  Linton  v.  The  Imperial 
HotdCo^ldA-pp.n.  337. 

Distress  by  Agents  —  Joint  Tenants  —  Tenants  in. 
Oommon,  etc. — An  agent  or  private  receiver  of  rents  cannot 
generally  distrain  without  an  express  authority  for  that  pur- 
pose, although  he  may  be  authorized  to  receive  rents  for  hia 
own  benefit :   Ward  v.  Shew,  9  Bing.  608. 

The  power  given  to  bailiffs  and  agents  by  special  authority 
should  be  acted  upon  in  the  name  of  the  lessor  or  reversioner. 
A  person  beneficially  interested  in  the  demised  premises  may 
distrain  under  the  name  of  the  owner  of  the  legal  estate. 

The  cestui  qui  trust,  and  a  mortgagor  in  some  cases,  may 
distrain  in  the  name  of  the  trustee  or  mortgagee  :  Trent  v. 
Hunt,  9  Ex.  14 ;  Snell  v.  Finch,  13  C.  B.  N.  S.  651. 

As  to  ratification  of  distress  warrant  signed  by  agent,  see 
Evans  on  Principal  and  Agent,  109. 

A  receiver  appointed  by  the  court  may  distrain  without 
a  special  order  for  the  purpose :  Brandon  v.  Brandon,  5. 
Madd.  473 ;  Bennett  v.  Robins,  5  C.  &  P.  379. 
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The  power  of  distress  may  be  exercised  by  one  joint  rever- 
sioner alone,  but  he  must  disclose  and  justify  the  distress  in  his 
own  right  and  as  bailiff  to  the  other :  Fullen  v.  Palmer,  5 
Mod.  73,  150;  and  he  may  sign  the  warrant  and  appoint  a 
bailiff  to  distrain  for  all :  Robinson  v.  Hoj^man,  1  M.  &  P. 
474  ;   Leigh  v.  IStephens,  5  Moore,  297. 

The  right  to  distrain  is  extinguished  if  one  of  several  joint- 
tenants  of  the  reversion  conveys  away  all  his  estate  and  inter- 
est in  the  demised  premises  :  Stavely  v.  Allcock,  16  Q.  B.  636. 

The  right  of  action  for  rent  is  suspended  by  holding  a  dis- 
tress, but  is  not  extinguished  thereby.  Smith,  L.  C.  616.  See- 
"  Keeping  distress  without  selling,"  post  p.  53. 

Tenants  in  common  who  have  several  estates  and  are  sev- 
erally entitled  to  the  rent  and  reversion,  should  make  several 
distresses,  or  if  they  authorize  a  bailiff  to  distrain  on  behalf  of 
all,  or  if  one  of  the  tenants  in  common  distrains  on  his  owrt 
behalf,  and  as  bailiff  for  the  others,  they  must  all  avow  and 
justify  separately  in  respect  of  their  several  shares. 

And  one  tenant  in  common  may  distrain  separately  for  his. 
own  share  of  the  rent :   Harrison  v.  Barnhy,  5  T.  R,  246. 
See  Add.  on  Con.,  312-313. 

As  to  right  to  distrain  by  mortgagee,  see  Forse  v.  Sovereen, 
14  App.  R.  482. 

As  to  when  rent  can  be  legally  distrained  for  see,  Ex  parte 
Bull.  In  re  Bew,  18  Q.  B.  D.  642. 

Distress  by  Executors  and  Administrators.— Execu- 
tors and  administrators  are  empowered  to  distrain  for  arrears 
of  rent  due  to  the  landlord  in  his  lifetime.  3  &  4  Wm.  IV.,. 
c.  42,  ss.  37,  38. 

Agreement  not  to  Distrain  — The  right  of  distress  may 
be  abandoned,  waived,  or  postponed  by  the  agreement  of  the 
landlord :  Add.  on  Con.,  314.  A  landlord  is  not  deprived  of 
his  right  to  distrain  by  taking  a  bill  or  note  or  other  security 
for  the  rent  unless  by  the  terms  of  the  acceptance  of  such 
security  he  bound  himself  not  to  distrain,  or  unless  such  note 
was  paid  at  maturity:  McLeod  v.  Davch,  7  C.  P.  35;  Add.  on. 
Con.,  314. 
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But  if  the  landlord  expressly  agrees  to  wait  until  the  note 
has  been  honored  it  is  held  to  be  otherwise.  Simpson  v. 
HoiviU,  39  U.  C.  R.,  610. 

See  also,  R.  and  J.  Dig.,  2064 

Tender  of  Rent  Before  Distress  extinguishes  the  right 
to  distrain  and  renders  a  distress  wrongful  ab  initio  :  Bennett 
V.  Bayes,  5  H.  &;  N.  391 ;  Howell  v.  Listovjell  Rink  Co.,  13 
O.  R.  476  ;  R.  &  J.  Dig.  2064-2067  ;  Mayne  on  Dam.  377,  380, 
381  ;  Roscoe  N.  P.  1058. 

As  to  monej'  paid  and  right  to  recover  back  :  Baker  v. 
Atkinson,  11  >0.  R.  735,  reversed  on  appeal,  14  App.  R.  409. 

Time,  Mode  and  Place  of  Distraining.— The  distress 
■cannot  be  made  until  the  day  following  that  appointed  for  the 
payment  ot  the  rent  and  on  which  it  becomes  due. 

The  entry  on  the  premises  must  be  made  peaceably ;  the 
breaking  or  forcing  of  doors,  etc.,  or  the  entry  by  an  unopened 
window  even,  is  not  permitted  :  Nash  v.  Lucas,  L.  R.  2  Q.  B. 
590 :  see  Mc  Arthur  v.  Walkley,  M.  T.  4  Vic. 

Entry  may  be  made  by  a  door  which  is  shut  but  not  fast- 
ened ;  and  a  staple  may  be  drawn  and  fastenings  undone 
which  are  ordinarily  opened  from  the  outside  of  the  house : 
Ryan  v.  Shilcoek,  7  Ex.  72 ;  and  an  open  window  may  per- 
haps be  used  as  a  way  of  ingress  into  the  house  :  Nixon  v. 
Freeman,  5  H.  &  N.  647.  As  to  the  means  by  which  an  entry 
may  be  effected  without  breaking  open  doors,  etc.:  see  Smith 
L.  C.  236. 

It  must  be  made  after  sunrise  and  before  sunset. 

And  upon  part  of  the  premises  demised,  unless  the  goods  of 
the  tenant  have  been  removed  within  sight  of  the  landlord 
coming  to  distrain,  or  unless  they  have  been  fraudulently 
removed  by  the  tenant  to  avoid  distress:  Buszard  v.  Gapel,  8 
B.  &  C.  141. 

By  11  Geo  II.  c.  19,  s.  8,  landlords  are  empowered  to  seize 
as  a  distress  for  rent  cattle  or  stock  of  their  tenants  feeding 
or  depasturing  upon  commons  appendant :  see  cases  cited  in 
Add.  on  Con.  315. 

A  barn  or  outhouse  cannot  be  broken  open  to  make  a  dis- 
tress :  Smith's  L.  C.  234,  241. 
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If  a  bailiff  is  forcibly  ejected  while  distraining  he  may 
■break  open  doors  in  order  to  re-enter  :  lb.  235. 

Things  not  Distrainable  — Tenants'  fixtures  annexed  to 
the  freehold  which  cannot  be  removed  without  sustaining  some 
injury  are  not  distrainable :  Dalton  v.  WhitteTn,  3  Q.  B.  961. 
But  if  they  are  so  attached  by  bolts  and  screws  as  to  be 
movable  they  may  be  taken  and  distrained :  Holland  v. 
Hodgson,  L.  R.  7  C.  P.  328. 

By  52  Hen.  III.  stat.  4,  it  is  provided  that  no  man  of  re- 
ligion or  other  person  shall  be  distrained  by  his  beasts  that 
profit  his  land  nor  by  his  sheep,  by  the  king's  or  other  bailiflfs, 
so  long  as  they  can  find  other  distress  or  other  chattels  sufla- 
-cient  for  the  levying  of  the  distress  ;  beasts  of  the  plough  are 
by  common  law  exempt. 

But  to  render  other  animals  exempt  under  the  above 
statute,  it  must  be  shown  that  they  are  broken  to  harness  and 
regularly  employed  in  the  cultivation  of  the  soil,  and  not  only 
that  they  are  occasionally  used  in  manuring  it. 

Sheep  are  exempt  by  common  law  so  long  as  theie  are 
•other  chattels  and  animals  distrainable,  not  being  beasts  of  the 
plough,  to  satisfy  the  rent :  Keen  v.  Priest,  4  H.  &  N.  236  ; 
Hope  V.  White,  22  C.  P.  5. 

Implements  of  husbandry,  tools,  and  instruments  of  a 
man's  trade  or  profession,  such  as  the  axe  of  a  carpenter,  the 
anvil  of  the  smith,  the  loom  of  the  weaver,  the  books  of  the 
scholar,  are  exempt  if  they  are  in  actual  use,  or  if  there  are 
other  goods  without  them  sufticient  to  satisfy  the  rent.  Wear- 
ing apparel  in  actual  use  is  exempt  :  Add.  on  Con.  316. 

By  the  H.  S.  0.  1887,  c.  143,  s.  27,  it  is  enacted  that  the 
goods  and  chattels  exempt  from  seizure  under  execution  shall 
not  be  liable  to  seizure  by  distress  by  a  landlord  for  rent  in 
respect  of  a  tenancy  created  after  the  1st  October,  1887,  ex- 
cept as  hereinafter  provided.  The  person  claiming  such  ex- 
emption shall  select  and  point  out  the  goods  and  chattels  as  to 
which  he  claims  exemption.  (As  to  what  goods,  etc.,  are  exempt : 
see  R.  S.  O.  1887,  c.  64,  sects.  2-7.) 

By  sec.  30,  a  tenant  claiming  the  exemption  is  required  to 
give  up  possession  of  the  premises  forthwith  or  be  ready  to 
•offer  to  do  so,  and  the  offer  may  be  made  to  the  landlord  or 
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his  agent  and  such  surrender  shall  be  a  determination  of  the- 
tenancy.  The  landlord  is  required  to  give  notice  to  the  ten-^ 
ant,  before  or  at  the  time  of  the  seizure  of  the  amount  claimed 
for  rent  in  arrears,  and  that  in  default  of  payment  if  posses- 
sion of  the  premises  is  given  up  to  the  landlord  the  tenant  will  be" 
required  to  claim  the  exemptioh  for  such  of  his  goods  and 
chattels  as  are  exempt  under  execution,  but  that  if  he  neither- 
pays  the  rent,  nor  gives  up  possession,  his  goods  and  chattels, 
will  be  liable  to  seizure  and  will  be  sold  to  pay  the  rent  in 
arrear  and  costs.  (For  exact  wording  of  the  statute  and  form 
of  notice,  see  post.     See  25  Can.  L.  J.  N.  S.  437,  466.) 

The  parties  to  the  lease  may  specially  contract  themselves 
out  of  the  operation  of  the  Act :  Linton  v.  Imperial  Hotel  Cq.^ 
16  App.  R  341. 

As  to  cattle  in  use  exempt :  see  Miller  v.  Miller,  17  C.  P. 
226. 

A  sewing  machine  sold  to  the  wife  of  the  defendant's, 
tenant  to  become  her  property  when  fully  paid  for  and  in  the 
meantime  to  remain  the  property  of  the  plaintiff,  was  held  in 
this  case  to  be  liable  for  seizure :  Eaymond  v.  Close,  25  Can. 
L.  J.  N.  S  21. 

As  to  horses  of  person  serving  with  or  attached  to  militia  ;. 
see  Davey  v.  Cartwright,  20  C.  P.  1. 

As  to  exemptions  for  the  benefit  of  trade ;  see  R.  &  J's.. 
Dig.  1085 :  Clarke  v.  The  MUuall  Bock  Co.,  17  Q.  B.  D.  494 : 
Pater  son  v.  Thompson,  46  U.  C.  R.  7  reversed  in  appeal,  9 
App.  E.  326 :  Mitchell  v.  Coffee,  5  App.  R.  525  ;  see  also. 
Smith's  L.  C.  723,  736. 

Perishable  Articles,  Growing  Crops,  Fruit,  Money, 
etc. — have  always  been  considered  unfit  to  be  taken  under 
distress  for  rent  as  they  cannot  be  kept  during  the  period 
allowed  for  their  redemption  and  restored  in  as  good  plight 
to  the  tenant ;  so  that  anything  which  is  liable  to  deteriora- 
tion within  the  period  prescribed  by  statute  for  the  sale  of  it 
cannot  be  distrained. 

But  by  2  W.  &  M.  sess.  1,  c.  5,  .s.  3,  and  11  Geo.  11.,  c.  19,  ss. 
8  &  9,  the  lessor  is  allowed  to  distrain  loose  corn  and  corn 
in  the  sheaf,  straw,  hay,  growing  corn,  grass,  hops,  roots,  fruit„ 
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pulse  and  growing  produce  generally.  But  these  acts  do  not 
extend  to  trees,  shrubs  and  plants  growing  in  nursery  gardens, 
nor  to  money :   Clark  v.  Gaskartft,  2  Moore,  491. 

By  the  R.  S.  O.  c.  143,  ss.  32,  33,  it  is  enacted  that  "  when 
growing  or  standing  crops  which  may  be  seized  and  sold 
under  execution  are  seized  for  rent  they  may  at  the  option  of 
the  landlord,  or  upon  the  request  of  the  tenant,  be  advertised 
and  sold  in  the  same  manner  as  other  goods,  and  it  shall  not 
be  necessary  for  the  landlord  to  reap,  thresh,  gather,  or  other- 
wise market  the  same  ;"  and  also,  "  that  any  person  purchas- 
ing a  growing  crop  at  such  sale  shall  be  liable  for  the  rent  of 
the  lands  upon  which  the  same  is  growing  at  the  time  of  the- 
sale,  and  until  the  crops  shall  be  removed,  unless  the  same- 
has  been  paid  or  collected  by  the  landlord  or  has  been  other- 
wise satisfied,  and  the  rent  shall,  as  nearly  as  may  be,  be  the 
same  as  that  which  the  tenant  whose  goods  Avere  sold  was  to- 
pay,  having  regard  to  the  quantity  of  land  and  to  the  time 
which  the  purchaser  shall  occupy  it." 

As  to  irregularity  in  distraining  growing  crops,  see  "  Mayne 
on  Dam.,"  376. 

A  promise  by  a  person  to  a  landlord,  in  consideration  of  his 
desisting  from  distraining  for  rent  in  arrear,  need  not  be  in 
writing.     De  Colyar  on  Guarantees,  53,  55,  96,  99,  llo.' 

Property  of  Strangers  on  the  demised  premises 
in  their  own  possession  is  not  liable  for  distress  for  rent 
under  the  common  law.  See  Add.  Con.  317.  By  the  R.  S.  O. 
1887,  c.  143,  s.  28,  it  is  enacted  that  "  (1)  A  landlord  shall 
not  distrain  for  rent  on  the  goods  and  chattels  the  property  of 
any  person  except  the  tenant  or  person  who  is  liable  for  the 
rent,  although  the  sau)e  are  found  on  the  premises  ;  but  this 
restriction  shall  not  apply  in  favour  of  a  person  claiming  title 
under  or  by  virtue  of  an  execution  against  the  tenant,  or  in 
favour  of  any  person  whose  title  is  derived  by  purchase,  gift, 
transfer  or  assignment  from  the  tenant,  whether  absolute  or 
in  trust,  or  by  way  of  mortgage  or  otVierwise,  nor  to  goods  on 
the  premises  in  the  possession  of  the  tenant  under  a  contract 
for  purchase,  or  by  which  he  may  or  is  to  become  the  owner 
thereof  upon  the  performance  of  any  condition,  nor  w^here  the 
goods  have  been  exchanged  between  two  tenants  or  persons 
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by  the  one  borrowing  or  hiring  from  the  other  for  the  purpose 
of  defeating  the  claim  of  or  the  right  of  distress  by  the  landlord  ; 
nor  shall  the  restriction  apply  where  the  property  is  claimed 
by  the  wife,  husband,  daughter,  son,  daughter-in-law  or  son- 
in-law  of  the  tenant,  or  by  any  other  relative  of  his,  in  case 
such  other  relative  lives  on  the  premises  as  a  member  of  the 
tenant's  family. 

"  (2)  Nothing  in  this  section  contained  shall  exempt  from 
seizure  by  distress  goods  or  merchandise  in  a  store  or  shop 
managed  or  controlled  by  an  agent  or  clerk  for  the  owner  of 
such  goods  or  merchandise  when  such  clerk  or  agent  is  also 
the  tenant  and  in  default  and  the  rent  is  due  in  respect  of  the 
stove  or  shop  and  premises  rented  therewith  and  thereto 
belonging,  when  such  goods  would  have  been  liable  to  seizure 
but  for  this  Act. 

"  3.  The  word  '  tenant'  in  this  section  shall  extend  to  and 
include  the  sub-tenant  and  the  assigns  of  the  tenant  and  any 
person  in  actual  occupation  of  the  premises  under  or  with  the 
assent  of  the  tenant  during  the  currency  of  the  lease  or 
while  the  rent  is  due  or  in  arrear  whether  he  has  or  has  not 
attorned  to  or  become  the  tenant  of  the  landlord. 

"  (4)  In  case  of  an  assignment  for  the  general  benefit  of 
creditors  the  preferential  lien  of  the  landlord  for  rent  is 
restricted  to  arrears  of  rent  due  during  the  period  of  one 
year  last  previous  to  the  execution  of  such  assignment,  and  from 
thence  so  long  as  the  assignee  shall  retain  the  premises  leased." 
As  to  distress  on  property  of  a  third  person,  see  Glarhe  v. 
Millwall  Dock  Co.,  17  Q.  B.  D.  494 ;  R.  &  J.'s  Dig.  1086  ; 
Thomas  v.  Cameron,  8  O.  R.  441  ;  Paterson  v.  ThoTYipson, 
9  App.  R.  826. 

Where  one  person's  goods  are  lawfully  seized  for  another's 
debt  the  owner  of  the  goods  is  entitled  to  redeem  them  and  to 
be  reimbursed  by  the  debtor  against  the  money  paid  to 
redeem  them  ;  and  if  the  goods  are  sold  to  satisfy  the  debt 
the  owner  is  entitled  to  recover  the  value  of  them  from  the 
debtor  ;  and  the  right  of  indemnity  exists  although  there  may 
be  no  agreement  to  indemnify,  and  although  there  may  be 
in  that  sense  no  priority  between  the  owner  of  the  goods  and 
.the  debtor :  Edmunds  v.   Wallingford,  14  Q.  B.  D.  811. 
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Property  of  Guests  at  a  Common  Inn  Cannot  be  Dis- 
trained for  the  rent  of  the  inn  :  See  R.  S.  O.  c.  143,  s.  44, 
cited  post. 

Chattels  in  the  Custody  of  the  Law  are  not  Dis- 
trainable. — Goods  actually  seized  by  the  sheriff  under  an 
execution  or  an  attachment  cannot  be  distrained  for  rent,  but 
if  the  landlord's  seizure  for  rent  is  made  before  the  sheriff's 
oflficer  has  got  possession  the  sheriff  cannot  then  seize  them  : 
(See  Grant  v.  Grant,  10  P.  R,  40.} 

Growing  crops  taken  in  execution  and  sold  by  the  sheriff 
are  liable  to  be  distrained  for  rent  accruing  due  after  the 
execution  and  sale  as  long  as  they  remain  on  the  demised 
premises  in  default  of  sufficient  distress  of  the  goods  and 
chattels  of  the  tenant.  If  the  execution  is  fraudulent  or  if 
the  sheriff's  officer  after  the  seizure  of  the  goods  relinquishes 
possession  then  they  may  be  distrained  and  taken  :  Blades  v. 
Arundale,  1  M.  &  S.  718.     See  Add.  on  Con.  319. 

As  to  bankruptcy  and  insolvency  and  assignment  under  48 
Vic.  c.  26.  (O.)  —  and  goods  not  in  custody  of  the  law  :  See 
Eacrett  v.  Kent,  15  O.  R.  9. 

As  to  the  measure  of  damages  where  sheriff  had  seized  the 
goods  without  paying  the  rent :  See  Thomas  v.  Mirehouse, 
19  Q.  B.  D.  563. 

In  this  case  it  was  held  that  the  sheriff  had  not  such 
a  possession  of  the  goods  as  precluded  the  landlord  from 
distraining :  Mclntyre  v.  Stata,  4  C.  P.  248.  See  also 
R.  &  J.'s  Dig.  1086 ;  Linton  v.  The  Imperial  Hotel  Co., 
16  App.  R.  337,  in  which  Wyld  v.  Clarkson,  12  O.  R.  explained  ; 
Baker  v.  Atkinson,  14  App.  R.  409,  and  Griffith  v.  Broiun,  21 
C.  P.  12,  considered. 

Things  Distrainable. — With  the  exception  of  fixtures, 
perishable  articles,  and  things  used  in  trade  as  previously 
mentioned,  and  those  exempted  by  statute  all  the  goods  and 
chattels  on  the  demised  premises  belonging  to  the  tenant  or  to 
anyone  holding  or  claiming  under  him  are  distrainable  for  the 
rent  due  from  such  premises  ;  see  Add.  on  Con.  320-322  ;  Wood- 
fall,  p.  435. 

Distress  of  Chattels  Mortgaged  by  the  Tenant.— 
A  landlord  who  disti'ains  the  goods  on  the  demised  premises 
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which  are  subject  to  a  bill  of  sale  by  way  of  mortgage,  duly 
registered  and  who  sells  a  sufficient  portion  thereof  to  pay  the 
rent  is  not  bound  to  deliver  part  of  the  goods  remaining  un- 
sold to  the  mortgagee,  although  he  had  received  notice  from 
the  mortgagee  requiring  him  to  deliver  to  liim,  any  goods 
that  might  remain  after  the  landlord  had  sold  enough  to 
satisfy  the  distress  and  costs,  and  although  the  landlord  had 
promised  to  do  so :  Evans  v.  Wright,  2  H.  &  N.  527  ;  see  Add. 
on  Con.  323. 

As  to  mortgagee's  rights ;  see  Whimsell  v.  Giffard,  3  O.  R. 
1 ;  Herring  v.  Wilson,  4  O.  R.  607. 

Things  Distrainable  under  a  License  to  Distrain  — 
A  man  cannot  give  to  another  a  license  to  seize  the  goods  of  a 
stranger,  and  therefore  a  covenant  that  if  interest  is  in  arrear 
for  a  certain  time  the  covenantee  shall  have  power  to  enter 
upon  land  and  distrain  for  the  arrears  in  the  same  manner  as  a 
landlord  can  distrain  for  rent  only  gives  the  covenantee  power 
to  seize  the  goods  of  the  covenantor :  Freeman  v.  Edwards,  2 
Ex.  732 ;  see  Add.  on  Con.  323. 

As  to  the  effect  of  acquiescence  by  the  tenant  in  the  dis- 
tress for  rent  of  beasts  of  the  plough:  see  Dove  v.  Dove,  18  C. 
P.  424:  see  also  Royal  Canadian  Bk.  v.  Kelly,  19  C.  P.  430  : 
Trust  <&;  Loan  Go.  v.  Lawrason,  6  App.  R.  286. 

Distress  and  Seizure  of  Things  traudulently  removed. 
— By  11  Geo.  II.  c.  19,  s.  1,  it  is  enacted  that  if  any  tenant  of 
any  lands  or  tenements  upon  the  demise  or  holding  whereof 
any  rent  is  reserved  .shall  fraudulently  or  clandestinely  con- 
vey away  from  the  demised  premises,  his  goods  or  chattels  to 
prevent  the  landlord  distraining  for  arrears  of  rent,  it  shall  be 
lawful  for  the  landlord  or  any  person  by  him  for  that  purpose 
lawfully  empowered,  within  thirty  days  next  ensuing,  the 
carrying  away  of  the  goods  to  seize  the  same  wherever  they 
shall  be  found,  as  a  distress  for  the  rent ;  and  sell  and  dispose 
of  them  as  if  they  had  been  actually  distrained  upon  the  de- 
mised premises  provided  (sec.  2)  they  have  not,  before  the 
seizure,  been  sold  bona  fide  and  for  a  valuable  consideration  to 
a  person  ignorant  of  the  fraud. 

The  landlord  or  his  bailiff  ma}'  break  into  a  building  or 
enclosure  in  the  day  time  to  seize  the  goods  first  calling  to  his 
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assistance  a  constable  or  peace  officer ;  but  before  breaking 
into  a  dwelling  house  oath  must  be  made  (sect.  7)  before 
a  justice  of  the  peace  that  there  is  good  ground  to  suspect  that 
such  goods  are  in  the  dwelling  house ;  see  Add.  on  Con.  323, 
R  &  J's.  Dig.  1087. 

What  Amounts  to  a  Distress  for  Rent.— If  the  land- 
lord either  in  person  or  by  his  bailiff  or  deputy,  enters  upon 
the  demised  premises  and  announces  to  the  tenant  or  his  ser- 
vants, or  the  persons  in  actual  occupation  of  the  property 
that  he  detains  those  things  intended  to  be  distrained  for  his 
rent,  it  amounts  to  a  distress,  and  the  landlord  would  be  justi- 
fied in  taking  the  goods  if  removed  afterwards :  Add.  on  Con. 
324 :  Finn  v.  Morrison,  13  U.  C.  R.  5G8 ;  Miller  v.  3Iiller, 
17  C.  P.  22.9.  See  Whiynsell  v.  Gi^ard,  3  O.  R.  1,  for 
■authorities  as  to  what  constitutes  a  distress. 

But  a  mere  notice  by  a  landlord  that  he  has  distrained 
thin<T.s  which  are  not  distrainable  not  accompanied  by  any 
seizure  or  removal  of  the  goods  will  not  constitute  any  cause 
of  action:  see  Add.  on  Con.  324,  825. 

As  to  legality  of  distress :  see  McGregor  v.  Defoe,  14  0.  R. 
«87  ;  MeCaskill  v.  Rodd,  lb.  282. 

Abuse  of  the  Right  to  Distrain,  rendering  persons 
Trespassers  ab  initio  — By  11  Geo.  II.  c.  19,  s.  19,  where  any 
distress  shall  be  made  for  any  rent  justly  due  and  any  irregu- 
larity or  unlawful  act  shall  be  afterwards  done  by  the  party 
distraining  or  his  agent  the  distress  shall  not  be  deemed  unlaw- 
ful nor  the  distrainor  a  trespasser  ab  initio ;  but  the  party 
grieved  may  recover  satisfaction  for  the  damage  in  a  special 
action  of  trespass  or  on  the  case,  at  the  election  of  the  plaintiff 
and  if  he  recover  he  shall  have  full  costs  :  see  Smith's  L,  C. 
266. 

Breaking  open  the  outer  door  or  getting  through  a  window 
•and  then  breaking  open  the  door  and  seizing  the  goods  in  the 
house  is  a  trespass  and  not  a  distress ;  see  Add.  on  Con.  326. 

Such  acts  as  working  an  animal  distrained  is  an  abuse  of 
the  distress,  and  the  owner  may  interfere  to  prevent  it  without 
being  liable  for  pound-breach  or  rescue :  Smith  v  Wright,  6 
H.  &  N.  821. 
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As  to  remedy  for  wrongful,  irregular,  or  excessive  distress  : 
see  R.  &  J's.  Dig.  1089;  Graham  v.  Lang,  10  O.  R.  248:  Mac- 
Gregor  v.  Defoe,  14  0.  R.  87  :  McGasldll  v.  Rodd,  14  O.  R.  282  : 
Laxton  v.  Rosenberg,  11  O.  R.  199  :  BaJcer  v.  Atkinson,  11  O.  R.^ 
735  :  S.  C.  14  App.  R.  409  ;  Forse  v.  Sovereen,  14  App.  R.  482. 

Where  landlord  in  an  action  afjainst  him  for  wrongful  dis- 
tress,  was  held  to  be  entitled  to  justify  as  owner  of  the  goods 
distrained  :  Bell  v.  Irish,  45  U.  C.  R.  167. 

As  to  when  the  landlord  who  distrains  for  rent  is  a  tres- 
passer ah  initio :  see  Pollock  on  Torts,  249  ;  Smith's  L.  C. 
265,  et  seq.  As  to  replevin  of  goods  distrained  :  see  Add.  on 
Torts,  517. 

Unlawful  Distress  when  no  Rent  was  in  Arrear. — By 
2  Wm.  &  M.  sess.  1,  c.  5,  sect.  5,  if  any  person  shall  distrain  for 
rent  pretended  to  be  due  and  in  arrear  when  no  rent  was 
due,  he  shall  forfeit  double  the  value  of  the  chattels  so  dis- 
trained and  sold,  together  with  full  costs  of  suit. 

The  tenant  may  resist  by  force  an  attempted  entry  and 
seizure  when  there  is  no  rent  due,  and  after  seizure  he  may 
rescue  his  goods  before  they  are  impounded,  but  when  once 
impounded  they  are  in  the  custody  of  the  law,  and  the  tenant 
cannot  take  them  :  Add.  on  Con.  326.  See  McCaskill  v.  Rodd,. 
14  O.  R.  282 ;  see  also  cases  cited  supra. 

As  to  liability  of  landlord  for  unlawful  distress,  see  Smith's 
L.  C.  264-266  ;  Mayne  on  Dam.  380. 

Excessive  Distresses. — Where  a  landlord  distrains  goods, 
etc.  beyond  what  is  reasonably  and  fairly  necessary  to  pay  the 
rent  and  expenses,  he  is  liable  to  an  action  for  damages  at  the 
suit  of  the  tenant,  although  no  damage  may  be  sustained.  But 
if  the  excess  is  not  clearly  disproportionate  and  excessive  an 
action  will  not  be  maintainable  ;  Roden  v.  Eyton,  6  C.  B.  430  ; 
see  cases  cited  in  Add.  on  Con.  327. 

As  to  excessive  distress,  see  Howell  v.  The  Listowell  Rink  & 
P.  Co.,  13  O.  R.  476  ;  R.  &  J's.  Dig.  1089,  and  cases  cited 
ante  page  52  ;  see  also  Add.  on  Torts  33 ;  Mayne  on  Dam.  375, 
376. 

As  to  effect  of  plea  of  "  not  guilty  by  Statute  "  in  an  action 
for  excessive  distress,  see  Taylor  on  Evi.  301. 
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Distress  for  more  Rent  than  is  Due.— The  distraining  of 
goods  by  the  landlord  on  a  claim  of  more  rent  being  in  arrear 
than  is  in  fact  in  arrear  and  selling  them,  is  not  actionable,  but 
if  the  excessive  claim  is  followed  by  a  sale  of  more  of  the- 
goods  than  sufficient  to  raise  the  amount  of  rent  really  in 
arrear  with  the  legal  charges,  then  there  is  a  cause  of  action. 

If  the  tenant  wishes  to  make  the  distress  an  unlawful  one 
in  the  case  of  a  claim  by  the  landlord  for  more  than  the  tenant 
admits  to  be  due,  the  latter  should  tender  the  amount  he 
alleges  to  be  really  due,  together  with  costs  of  the  distress : 
Glynn  v.  Thomas,  11  Ex,  870 ;  Tancred  v.  Leyland,  16  Q.  B. 
669 ;  French  v.  Phillips,  1  H.  &  N.  .564.  See  Add.  on  Con. 
327,  328 ;  Mayne  on  Dam.  376  ;  R.  &  J's.  Dig.  1089-1094,  and 
cases  cited  ante  p.  40 

Repeated  Distresses  for  the  same  Rent.— If  the  distress 
has  been  withdrawn  at  the  instance  of  the  tenant,  or  if  the 
distress  has  been  rendered  abortive  by  the  threats  or  miscon- 
duct of  the  tenant,  or  if  there  has  been  some  mistake  as  to 
the  value  of  the  things  taken,  or  if  the  landlord  received  a 
bill  or  note  for  the  rent  from  the  tenant  and  it  is  dishonored 
at  maturity,  the  landlord  may  distrain  again  :  Add.  on  Con.  328. 

Rut  if  the  landlord  abandons  the  first  distress  without  suffi- 
cient grounds,  a  second  distress  is  illegal  :  Lyness  v.  Siflon,  13 
C.  P.  19  ;  May  v.  Severs,  24  C.  P,  396  ;  La  Vassaire  v.  Heron, 
45  U.  C.  R.  7. 

Impounding  Goods.— Pound-breach — The  goods  may  be 
impounded  in  any  barn  or  building,  or  on  any  tit  part  of 
demised  premises.  The  impounding  is  not  required  to  be 
done  by  any  formal  act ;  the  goods  taken  are  impounded  with- 
in the  meaning  of  the  Statute,  as  soon  as  the  distrainor  has 
made  out  an  inventory  of  them  and  has  delivered  it  to  the 
tenant  or  left  it  upon  the  premises :  Firth  v.  Purvis,  5  T.  R. 
432  ;  and  as  soon  as  the  distrainor  has  given  the  tenant  notice 
of  the  particular  things  distrained,  the  impounding  is  complete  : 
Dod  V.  Monger,  6 'Mod.  216. 

By  the  statute  1  &  2  Ph.  &  M.,  c.  12,  sect.  1,  the  distrainor 
is  prohibited  from  taking  the  goods  distrained  out  of  the 
"  hundred,  rape,  wapentake  or  lathe,  in  which  they  have  been. 
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taken,  unless  it  be  a  pound  overt  within  the  same  shire  not 
above  three  miles  distant  from  where  the  distress  was  taken," 
and  enacts  "  that  no  cattle  or  goods  distrained  shall  be  im- 
pounded in  several  places  whereby  the  owner  shall  be  con- 
strained to  sue  several  replevies  for  the  delivery  of  the  distress 
so  taken  at  one  time," 

If  the  distrainor  uses  or  consumes  for  his  own  private  use 
things  distrained  or  impounded,  he  subjects  himself  to  an 
action  for  damages  at  the  suit  of  the  owner. 

When  the  goods  are  impounded  they  are  in  the  custody  of 
the  law,  and  the  tenant  cannot,  under  any  circumstances, 
i-etake  them  without  being  guilty  of  pound-breach,  and  sub- 
jecting himself  to  an  indictment:  Rex  v.  Bradshaw,  7  C.  &  P. 
233,  and  also  to  an  action  for  treble  damages  and  cost  of  suit. 

If  the  pound  is  broken  and  the  goods  removed,  the  landlord 
may  follow  and  retake  them,  but  he  must  not  break  open  doors 
nor  enter  the  grounds  of  a  third  person,  unless  it  be  on  a  fresh 
pursuit:  Bich  v,  Wooley,  7  Bing.  Gal  ;  Add.  on  Con.  329. 
See  also  "  Abuse  of  the  Right  to  Distrain,"  ante  p.  i7. 

As  to  removal  of  goods  to  impound  and  sell,  see  McGregor 
v.  Defoe,  14  0.  R.  87  ;  McCaskill  v.  Redd,  14  O.  R.  282  ;  Mayne 
on  Dam.  379. 

Abandonment  of  Distress  — The  bailiff  or  person  left  in 
possession  may  break  open  the  outer  door  of  the  house  to 
recover  possession  if  he  is  locked  out  during  a  temporary 
absence  while  in  possession  of  the  distress :  Add.  on 
Con.  330  ;  therefore  leaving  possession  of  the  goods  is  not 
necessarily  an  abandonment  of  the  distress.  But  generally 
speaking  a  second  distress  cannot  lawfully  be  made  where  the 
first  has  been  abandoned  :  Woodfall  462  ;  Lyness  v.  Si/ton,  13 
C.  P.  19  ;  May  v.  Severs,  24  C.  P.  396  ;  La  Vassaire  v.  Heron, 
45  U.  C.  R.  7. 

Statutory  Power  of  Sale.— Under  2  Wm.  &  M.  c.  5,  it  is 
■enacted  in  effect,  that  if  goods  and  chattels  shall  be  distrained 
for  rent  due  and  the  tenant  or  owner  thereof  shall  not,  within 
five  days  next  after  such  distress  taken,  and  notice  thereof 
and  of  the  cause  of  such  taking,  left  at  the  chief  mansion 
iiouse  or  other  most  notorious  place  on  the  premises  charged 
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>vith  the  rent,  replevy  the  same  with  sufficient  security,  that 
then  after  the  expiration  of  said  five  days  the  person  distrain- 
ing shall  and  may  cause  the  goods  and  chattels  to  be  appraised 
by  two  sworn  appraisers,  and  after  such  a})praisement  shall 
•and  may  lawfully  sell  the  goods  so  distrained  for  the  best  price 
that  can  be  got  towards  satisfaction  of  the  rent  and  charges- 
(As  to  sale,  see  King  v.  England,  4  B.  &  S.  782,  and  as  to 
meaning  of  "  best  price,"  see  Hawkins  v.  Walrond,  1  C.  P.  D- 
:280). 

The  purchaser  of  property  sold  must  remove  the  same  ofi" 
the  premises  within  a  reasonable  time  after  the  sale  :  Alway 
V.  Anderson,  -5  U.  C.  R.  34.  There  must  be  five  clear  days 
between  the  day  of  distress  and  the  sale  :  Lynch  v.  Biclde,  17 
C.  P.  549.     See  also  R.  &  J's.  Dig.  1088. 

Tender  ol  Rent  Rendering  a  Sale  Unlawful— A  ten- 
der of  the  rent  and  expenses  after  the  impounding  and  before  the 
sale  will  render  subsequent  proceedings  on  the  part  of  the 
landlord  unlawful,  as  by  the  foregoing  statute  the  tenant  has 
five  days  to  replevy  the  goods  distrained,  and  he  ought  to  have 
the  same  time  for  tendering  the  rent  and  expenses  ;  therefore 
an  action  will  lie  against  a  landlord  who  persists  in  selling 
after  the  tender  of  rent  and  expenses  at  any  time  within  the 
five  days:  Owen  v.  Legh,  3  B.  &  Aid.  470.  See  Matheson  v. 
Kelly,  24,  C.P.  598,  as  to  what  constitutes  a  legal  tender.  And 
to  divest  the  landlord  of  his  right  to  distrain  a  strict  legal 
tender  must  be  shown,  and  also  see  Howell  v.  Listowell  Rink 
Co.,  13  0.  R.  at  page  489. 

As  to  detention  of  goods  after  tender  on  the  land,  and  ten- 
der after  distress  and  before  impounding,  see  Smith's  L.  C. 
264  ;  as  to  tender  after  impounding,  ib.  265. 

Parties  to  whom  Tender  May  be  Made— The  power 
to  receive  the  rent  is  annexed  to  the  warrant  to  distrain,  and 
the  tender  may  therefore  be  made  to  the  bailiflf  who  executes 
the  distress,  but  not  to  any  of  his  followers  who  may  be  put 
into  temporary  possession  :  Boulton  v,  Reynolds,  2  Ell.  v.  Ell. 
369 ;  Add.  on  Con.  332,  The  bailiff  has  an  implied  author- 
ity to  receive  the  rent ;  Evans  on  Principal  and  Agent, 
188 ;  Howell  v.  Listovjell  Rink  Co.,  supra. 
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Power  of  Sale  of  Growing  Crops  and  Things 
Fraudulently  Removed. — The  11  Geo.  II.,  c.  19,  gives  the 
landlord  power  to  distrain  things  fraudulently  removed  from 
the  demised  premises  (see  ante  p.  46),  and  cattle  or  stock  of 
the  tenant  depasturing  on  co'^^imons  appurtenant  or  belonging 
in  any  way  to  the  demised  premises,  and  also  growing  crops 
(see  ante  p.  42).  It  also  enacts  that  the  landlord  may 
appraise,  sell  or  otherwise  dispose  of  the  same  towards  satis- 
faction of  the  rent  and  charges  in  the  same  manner  as  other 
goods  and  chattels,  the  appraisement  to  be  made  when  the 
crops  are  cut,  gathered,  cured  and  made,  and  not  before.  If 
the  rent  and  charges  be  paid  before  the  sale  the  distress  shall 
be  fully  answered  and  shall  cease.     See  Add.  on  Con.,  331. 

But  by  the  R  S.  0. 1887,  c.  143,  s.  32,  33,  provision  is  made 
for  the  immediate  sale  of  the  crops  at  the  option  of  the  land- 
lord or  the  request  of  the  tenant  (ante  p.  42). 

Notice  of  Distress.— The  statute  2  Wm.  &  M.,  c,  5,  s.  1, 
requires  notice  of  distress  to  be  given  preparator}^  to  a 
sale  by  the  landlord  (ante  p.  50),  and  11  Geo.  II.  c.  19, 
also  requires  notice  of  the  place  where  the  goods  and 
chattels  distrained  shall  be  lodfjed  to  beffiven  within  one  week 
to  the  tenant  or  left  at  his  last  place  of  abode.  The  notice 
should  be  given  as  soon  as  the  distress  has  been  levied,  and 
should  be  nccompanied  by  an  inventory  of  all  the  goods  dis- 
'^rained.  It  should  set  forth  the  amount  of  rent  distrained  for, 
and  the  particulars  of  the  things  taken  :  Wakeman  v.  Lindsay, 
14  Q.  B.  625  ;  Kerby  v.  Harding,  6  Ex.,  234. 

The  landlord  is  liable  to  an  action  for  damages  if  he 
removes  and  sells  goods  not  included  in  the  inventory  and 
notice :  Bishop  v.  Bryant,  6  C.  &  P.  484;  Add;  on  Con.  333. 

For  effect  of  want  of  notice^nd  legal  appraisement,  see 
Howell  V.  Listoiuell  Rink  Co.,  1^0.  R,  476  ;  Mayne  on  Dam. 
379  ;  Woodfall,  477,  et  seq. 

Appraisement  and  Sale. — The  five  days  allowed  to  pay 
the  rent  are  reckoned  exclusively  of  both  the  day  of  distress 
and  day  of  sale ;  Lynch  v.  Bickle,  17  C.  P.  549 ;  and  if  the 
tenant,  after  he  has  received  notice,  neglects  for  that  time  to 
pay  the  rent,  the  landlord  or  bailiff  may  cause  the  goods  to  be 
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appraised  as  directed  by  the  statute  {ante  51),  and  afterwards 
sell  them  to  the  best  advantage  and  apply  the  purchase  money 
in  payment  of  the  rent  and  charges :  Add.  on  Con.  S33. 

As  to  the  effect  of  no  legal  appraisement,  see  Howell  v. 
Listowell  Rink  Co.,  13  O.  R.  476  ;  Mayne  on  Dam.  879. 

Costs  and  Expenses. — The  costs  and  expenses  of  distress, 
•appraisement  and  sale  are  regulated  by  the  R.  S.  0.  (1887)  c. 
63,  and  by  c.  143,  s.  34  et  seq.  (See  Appendix.)  By  the  R.  S,  0. 
(1887)  c.  63,  s.  11,  and  by  c.  143,  s.  43,  the  person  making  the 
distress  is  required  to  give  a  copy  of  demand  and  all  costs  and 
charges  of  the  distress  signed  by  him  to  the  person  on  whose 
goods  and  chattels  the  distress  is  levied ;  and  for  remarks  on 
the  effect  of  this  provision  see  Howell  v.  Listovjell  Rink  Co., 
l3  O.  R.  at  page  495. 

As  to  demand  by  broker  in  possession  of  excessive  charges 
see  Add.  on  Torts.  33. 

Effect  of  Non-Compliance  with  the  Statute  Author- 
izing the  Sale. — The  11  Geo.  II.,  c.  19,  s.  19,  enacts  that 
where  any  distress  shall  be  made  for  rent  justly  due,  and  any 
irregularity  or  unlawful  act  shall  afterwards  be  done  by  the 
party  distraining  or  his  agents  the  distress  itself  shall  not  be 
deemed  to  be  unlawful  nor  the  parties  making  it  therefore 
deemed  trespassers  ab  initio,  but  the  party  aggrieved  by  such 
unlawful  act  or  irregularity  may  recover  full  satisfaction  for 
the  special  damage  he  shall  have  sustained  thereby,  and  no 
more. 

Tljis  statute  only  applies  to  cases  where  there  was  a  lawful 
distress  in  the  first  place,  and  not  to  cases  where  the  original 
entry  was  effected  in  an  unlawful  manner :  Add.  on  Con.,  334  ; 
Mayne  on  Dam.,  374. 

Keeping  the  Distress  without  Selling.— The  landlord 
has  a  lien  for  his  rent  upon  the  things  distrained,  and  has  at 
common  law  a  right  to  keep  them  as  a  pledge  until  his  rent  is 
paid,  and  he  can  only  be  made  responsible  for  not  selling  in  an 
action  founded  upon  the  statute.  It  is  generally  thought  that 
the  landlord  must  proceed  to  a  sale  of  the  goods  after  the  expi- 
ration of  the  five  days  allowed  the  tenant  to  replevy,  but 
should  he  neglect  to  give  notice  of  distress,  and  to  appraise  and 
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sell,  but  keep  the  goods  in  his  hands,  he  will  not  be  liable  to- 
an  action  for  the  detention  or  conversion  of  the  chattels  unless 
the  tenant  can  show  he  had  gained  a  right  to  have  the  goods 
delivered  up  to  him,  or  that  he  had  sustained  some  special  dam- 
age by  the  detention :  See  Add.  on  Con.  335.  A  landlord  who- 
retained  possession  of  the  goods  distrained  after  he  had  accepted 
the  rent  in  arrear  and  expenses  was  only  guilty  of  a  non  fea- 
sance, therefore  not  a  trespasser  ah  initio,  though  he  might  be 
liable  to  an  action  for  conversion :  Smith's  L.  C.  266. 

Indemnification  of  Bailiffs. — If  the  landlord  has  no 
right  to  distrain  and  the  bailiff  has  to  pay  damages  for  an 
unlawful  distress  in  an  action  brought  against  him  hy  the 
tenant  the  latter  can  recover  from  the  landlord  in  an  action 
for  compensation  :  Rawlings  v.  Bell,  1  C.  B.  959  ;  Ibhett  v.  De 
La  Salle,  6  H.  &  N.  237.  A  bailiff  may  justify  under  the 
landlord,  though  there  was  no  warrant :  Holstead  v.  McCor~ 
mack,  E.  T.  3  Vic. ;  R  &  J.'s  Dig.  1091. 

For  remarks  on  the  liability  of  the  la,ndlord  for  the  acts  of 
the  bailiff,  see  Howell  v.  Listowell  Rink  Co.,  13  0.  R.  476  ;  see 
also  Evans  on  Principal  and  Agent,  104;  Roscoe's  N.  P.  875, 876. 

Action  for  Damages  for  Wrongful  Distress — The 
tenants  remedy  is  by  replevin  or  an  action  for  trespass,  or 
for  wrongful  seizure  and  conversion,  if  he  has  tendered  the 
rent  due  before  the  distress  is  made  and  the  landlord  claiming 
more  than  is  due  afterwards  proceeds  with  the  distress.  In 
case  the  tender  is  made  after  the  distress  the  remedy  would 
be  in  an  action  for  detention  of  the  property :  Gulliver  v. 
Cosens,  1  C.  B.  788;  Glynn  v.  Thomas,  11  Ex.  878. 

By  refusing  to  accept  the  tender  of  the  correct  sum  due 
and  to  deliver  up  the  distress,  the  landlord  does  not  render 
himself  liable  for  trespass,  but  he  may  be  guilty  of  a  wrongful 
conversion  of  the  property  :   West  v.  Nihhs,  4  C.  B.  172. 

By  distraining  a  second  time  when  he  might  have  taken 
sufficient  to  pay  the  rent  due  at  first,  the  landlord  renders 
himself  liable  for  wrongful  conversion  of  the  goods  taken  the 
second  time  :    Dawson  v.  Cropp,  1  C.  B.  961. 

An  action  of  trespass  as  well  as  an  action  on  the  ease  may 
be  brought  for  seizure  of  goods  legally  exempt  therefrom  : 
Nargett  v.  Mas,  1  EU  &  Ell,  439. 


THK  LAW  OF  LANDLORD  AND  TENANT.         65 

A  lodger,  subtenant  or  undertenant  whose  goods  have  been 
taken  has  the  right,  as  well  as  the  original  lessee,  to  bring  an 
action  for  an  excessive  distress  •  Fisher  v.  Algar,  2  C.  »fe  P. 
374. 

Refer  to  Add.  on  Con.  S36  ;  Add  on  Torts,  458-463  :  Smith's 
L.  C.  264;  Roscoe  N.  P.  861,  864,  867. 

Damage  must  be  proved  in  an  action  for  irregularity  in 
distress  :  Smith's  L.  C.  266, . 

When  Goods  are  Repleviable— By  the  R.  S.  O.  1887, 
c.  o5  s.  1,  it  is  provided  that  where  goods  have  been  wrong- 
fully distrained  under  circumstances  in  which,  by  the  law  of 
England  on  the  5th  December,  1859,  replevin  might  have  been 
made,  the  person  complaining  of  such  distress  as  unlawful, 
may  bring  an  action  of  replevin. 

The  County  Courts  have  jurisdiction  in  such  cases  where 
the  value  of  goods  taken  does  not  exceed  $200,  and  the  title 
to  land  is  not  brought  in  question ;  and  the  Division  Courts 
have  jurisdiction  in  like  cases  where  the  value  does  not  exceed 
$60  and  the  title  to  land  is  not  involved. 

Replevin  lies  where  no  rent  is  due,  where  the  rent  was 
tendered  in  time,  or  where  the  goods  exempt  from  distress  by 
law  are  seized,  with  the  exceptions,  however,  of  animals  feroe 
naturce  and  perhaps  fixtures :  Woodfall  500. 

The  sheriff  may  break  a  house  to  make  replevin  when  the 
goods  of  another  are  distrained  and  conveyed  by  the  distrainer 
to  his  house  to  prevent  the  owner  from  replevying  them : 
Semayne's  case,  Smith's  L.  C.  233  (but  see  notes  to  that  case 
on  page  234  et  seq.)  But  under  rule  1107,  Gen.  Rules  and 
Orders  H.  C.  J.  the  sheriff  must  publicly  demand  from  the 
owner  and  occupant  of  the  premises,  deliverance  of  the  property 
to  be  replevied  and  in  case  the  same  is  not  delivered  to  him 
within  24  hours  after  such  demand,  he  may  and  shall,  if 
necessary,  break  open  such  house,  building  or  enclosure  fvjr  the 
purpose  of  replevying  such  property  or  any  part  thereof,  and 
shall  make  replevin  according  to  the  order. 

For  authorities  in  replevin  see  Stoeser  v.  Springer,  7  App. 
R.  497;  Sinclair's  Con.  D.  C.  Act,  1888,  pp.  42,  110  and  115  et 
seq. ;  R.  &  J's  Dig.  3296,  4702  ;  Ont.  Dig.  1884,  706 ;  Ont. 
Dig.  1887,  601,  602;  Gen  R.  &  O.  1098-1111. 
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Parties  to  be  made  Defendants — Every  landloid  who 
gives  his  bailiff  a  general  authority  to  distrain  is  responsible 
it  the  bailiff  exceeds  his  authority  by  distraining  what  is  not 
distrainable :  Gauntlett  v.  King,  3  C.  B.  N.  S.  59  ;  or  if  he 
sells  goods  without  having  them  appraised :  Haselar  v. 
Lemoyne,  5  C.  B.  N.  S.  530 ;  see  Hoiuell  v.  Listowell  Rink  Co., 
13  O.  R.,  at  page  491. 

But  if  the  landlord  does  not  personally  interfere  in  making 
a  distress,  he  is  not  liable  for  neglect  of  the  bailiff  in  not 
delivering  a  copy  of  his  charges,  etc.,  as  required  by  statute  : 
Hart  V.  Leach,  1  M.  &  W.  560.  Nor  is  he  liable  if  the  bailiff 
distrains  property  off  the  demised  premises  without  the  land- 
lord's knowledge,  and  there  is  no  evidence  of  his  having 
adopted  the  act :  Ferrier  v.  Cole,  15  U.  0.  R.  561. 

If  the  landlord  appoints  an  insolvent  or  incompetent 
l)ailiff,  or  has  neglected  to  give  him  proper  instructions,  he 
will  be  responsible  in  damages  in  an  action  for  negligence. 

The  landlord  will  not  be  responsible  if,  after  having  taken 
proper  precautions  in  the  appointment  of  his  bailiff  and  in 
giving  instructions,  the  bailiff  by  mistake  takes  and  sells  goods 
of  the  wrong  person  unless  he  (the  landlord)  receives  the 
proceeds  of  sale  from  the  bailiff  knowing  of  the  wrongful 
seizure,  or  unless  he  meant  to  adopt  the  act  of  the  bailiff  at 
all  hazards:  Lewis  v.  Read,  13  M.  &  W.  834.  Acquiescence 
and  ratification  by  the  landlord  must  be  with  full  knowledge 
on  his  part  of  the  wrongful  acts  complained  of:  La  Banque 
Jacques  Cartier  v.  La  Banque  Montreal,  13  App.  Cas.  111. 

"All  persons  who  aid  counsel  or  join  in  a  trespass  are  joint 
trespassers ;  but  in  the  case  of  partners  one  partner  cannot 
drag  another  into  a  trespass  without  his  previous  consent  or 
his  subsequent  concurrence : "  Fetrie  v,  Lamont,  1  Car.  &  M.  94 
and  other  cases  cited  in  Add.  on  Con.  337 ;  Evans  P.  &  A.  104 ; 
Roscoe's  N.  P.  875,  876. 

As  to  Damages  Recoverable— Double  Value  etc. — 
The  damages  recoverable  under  2  Wra.  &  M.  sess.  1,  c.  5,  sect. 
5  (ante  p.  48)  is  discussed  in  Add.  on  Con.  342 ;  Woodfall, 
522,  and  applies  only  to  cases  where  there  is  no  rent  due :  see 
Mitchell  V.  McDufy,  31  C.  P.  266 :  Bell  v.  Irish,  45  U.  C.  R. 
167,  R.  &  J.  Dig.  1092,  1093. 
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The  damages  recoverable  where  the  entry  upon  the  prem- 
ises was  effected  in  an  unlawful  manner  and  the  parties  had 
no  right  to  touch  the  goods  after  they  had  entered  are  the 
same  as  would  be  recoverable  from  a  stranger,  who  had  broken 
and  entered  the  house  without  authority. 

Where  the  distress  is  wrongful  the  party  distrained  upon 
has  the  right  to  be  replaced  in  the  position  in  which  he  was 
before  the  seizure  ;  for  "  parties  are  not  to  extort  even  what  is 
justly  due  by  the  improper  execution  of  a  warrant."  If  the 
goods  wrongfully  distrained  are  sold  or  mone}'  has  been  paid 
for  the  liberation  of  the  goods,  the  value  of  the  goods  in  the 
one  case,  and  the  money  paid  in  the  other  will  be  recoverable 
as  well  as  any  special  damage  that  may  have  been  sustained  • 
and  the  landlord  cannot  appropriate  the  money  he  has  received 
by  the  trespass  and  wrong  in  payment  of  the  rent  due:  Add. 
on  Con.  842 ;  Smith's  L.  C.  226. 

The  special  damages  recoverable  under  11  Geo.  II.  c.  19,  s. 
19,  apply  to  cases  where  there  is  an  unlawful  act  committed 
after  a  lawful  distress,  and  the  person  injured  is  only  to 
recover  the  actual  loss  sustained.  This  is  the  difference  between 
the  amount  for  which  the  goods  would  sell  if  the  sale  is  regu- 
lar and  what  they  actually  sold  for. 

If  the  goods  distrained  are  sold  without  an  appraisement 
and  without  complying  with  the  statute  the  measure  of  the 
damages  is  the  real  value  of  the  goods  sold  less  the  rent.  The 
wrong  doers  cannot  get  off  by  handing  the  plaintiff  the  mere 
proceeds  of  sale. 

In  an  action  for  excessive  distress  where  the  excess  consists 
wholly  of  growing  crops  the  probable  produce  of  which  is 
capable  of  being  estimated,  "  The  true  measure  of  damages  is 
simply  a  compensation  for  the  additional  expense  of  a  distress 
and  of  keeping  possession  of  that  part  of  the  crops  which  it 
was  unnecessary  to  take  during  the  time  of  possession,  and 
some  compensation  for  the  loss  of  the  absolute  ownership  and 
power  of  disposition  for  the  same  time ;  or,  if  the  tenant  has 
replevied,  then  a  compensation  for  the  additional  expense  and 
inconvenience  of  replevying  to  a  greater  amount." 

If  the  landlord  takes  things  which  are  distrainable  and 
•others  which  are  not  the  distress  is  not  wrongful  ah  initio,  but 
6 


58  THE  LAW  OF  LANDLORD  AND  TENANT. 

the  wrong  is  limited  to  the  goods  not  distrainable ;  and  th& 
tenant  is  entitled  to  recover  the  actual  damage  only  sustained 
by  him  from  the  seizure  of  those  particular  chattels.  In 
respect  of  things  not  distrainable  he  is  a  trespasser  ab  initio.. 

^Nominal  damages  are  recoverable  for  an  excessive  distress 
where  no  actual  damage  is  proved. 

As  to  damages  and  remedies  for  wrongful  distress :  see 
Add.  on  Torts,  517 ;  Woodfall,  499  et  seq. 

As  to  distress  for  too  much  rent :  see  McBonell  v.  Building 
and  Loan  Association,  10  0.  E,.  580 :  Bell  v.  Irish,  45  U.  C.  R. 
167:  Bakery.  Atkinson,  11  O.  R.  735:  Howell  v.  Listowell 
Rink  Co.,  13  0.  R.  476.  As  to  illegal  distress  generally :  see 
Add.  on  Con.  339-343 ;  Woodfall,  522  et  seq  ;  R.  &  J's.  Dig. 
1091-1094  ;  Smith's  L.  C.  260  ;  Mayne  on  Dam.  374-382. 

Extinguishment  of  the  Right  to  Distrain  by  an  assign-^ 
ment  'of  the  Reversion. — When  the  lessor  conveys  the  land 
to  a  purchaser  after  making  the  demise,  having  parted  with  the 
reversion,  he  canriot  distrain  for  rent  due  prior  to  the  date  of 
the  conveyance,  nor  can  the  purchaser  distrain  for  such  rent. 
But — ia  case  the  conveyance  was  preceded  by  the  usual 
agreement  for  sale,  vesting  the  equitable  estate  in  the  piu'chaser 
prior  to  the  rent  becoming  due  the  latter  is  entitled  to  recover 
the  rent  by  action :  Add.  on  Con.  234  :  see  Wittrock  Y-Hallinan. 
13  U.  C.  R.  135 :  Ho^e  v.  White,  17  C.  P.  52.  Held,  that  there 
could  be  no  assignment  of  rent  without  deed  and  that  the: 
assignee  in  an  instrument  not  under  seal  had  no  right  what- 
ever to  distrain :  Dove  v.  Dove,  18  C.  P.  424 ;  see  R.  &  J's.  Dig. 
2033. 

As  to  distress  generally,  see  3  Mews'  Dig.  438-497  ;  R.  &  J's. 
Dig.  1080-1095;  Ont.  Dig.  1882-1884,  209-213;  Ont.  Dig. 
1884-1887,  194-197  ;  D.  &  L.  Dig.  442-446  ;  Danforth's  U.  S. 
Dig.  040-641. 

Apportionment  of  Rent.— The  R.  S.  0.  1887,  c.  143,  s 
2,  provides  that  rents,  etc.,  shall  be  considered  as  accruing  from 
day  to  day  and  shall  be  apportionable  in  respect  of  time  accord- 
ingly. This  is  the  same  as  the  provision  for  apportionment  ia 
tiie  Imp.  Stat.  33  &  34  Vice.  35. 
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Ah  to  apportionment  of  rent,  see  Hare  v.  Proud  foot,  G  O. 
S.  617 :  Shuttleworth  v.  Shaw,  6  U.  C.  R.  539 :  Holland  v. 
Vanstone,  27  U.  C.  R.  15 :  Reeve  v.  Thompson,  14  0.  R.  499  ; 
Boulton  V.  Blake,  12  O.  R.  532  ;  R.  &  J's.  Dig.  205()-2058  ;  Ont. 
Dig.  1884-1887,  399 ;  Woodfall,  4U3-407. 

As  to  apportionment  in  case  of  garnished  rent :  Maaaie  v. 
Toronto  Printing  Co.,  12  P.  R.  12. 

There  can  be  no  apportionment  where  there  has  been  a  V 
surrenderor  eviction  in  the  middle  of  the  current  period.  But 
see  Mayne  on  Dam.  224,  title.  "  Actions  for  Rent." 
f  As  to  apportionment  of"  conditions  of  re-entry  on  severance" 
of  the  reversion,  etc.,  see  R.  S.  0.  1887,  c.  143,  s.  7  ;  Imp.  Act. 
8  &  9  Vic.  c.  106,  s.  9 ;  Woodfall,  255  ;  see  also  Smith's  L.  C. 
119,  123,  loO. 

As  to  apportionment  where  there  has  been  surrender  of 
part  of  demised  premises  :  see  Baynton  v.  Morgan,  22  Q.  B.  D. 
74  ;  25  Can.  L.  J.  N.  S.  145. 

Of  compensation  for  the  use  and  occupation  of  Land. 
— The  landlord  is  entitled  to  reasonable  compensation  for  the 
use  and  occupatien  of  land,  where  there  is  no  specific  rent,  on 
the  ground  of  the  implied  promise  to  pay  arising  from  the 
simple  fact  of  the  permissive  use  and  occupation:  11,  Geo.  II. 
c.  19,  s.  14 ;  Add.  on  Con.  284  ;  Roscoe  N.  P.  333  et  seq.  But 
no  action  will  lie  unless  there  is  a  promise  either  express  or 
implied  to  pay  for  the  use  and  occupation  :  Add.  on  Con.  235, 
but  see  Woodfall,  536. 

It  is  no  defence  to  an  action  for  use  and  occupation  that 
the  plaintiff  has  forfeited  by  breach  of  covenant  in  sub-letting 
to  defendant :  Henderson  v.  Torrence,  2  U.  C.  R.  402. 

Where  the  defendant  did  not  occupy  under  the  plaintiff  or 
with  his  permission  express  or  implied  but  under  a  third  party, 
plaintiff  was  nonsuited  :  McDonald  v.  Brennan,  5  U.  C.  R.  599  • 
see  R.  &  J's.  Dig.  3890-3894  ;  McGregor  v.  McGregor,  5  0.  R.' 
617:  Glendinningy.  Turner,  9  O.  R.  34 ;  4  Mews'  Dig.  1446- 
1461  ;  Danforth's  U.  S.  Dig.  1152. 

Constructive  Occupation— The  landlord  must  show  that 
the  tenant  entered  and  took  possession :  Lowe  v.  Ross,  5  Ex., 
553  ;  How  v.  Kennett,  3  Ad.    &  E.  665,  or  that  "  there  has 
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been  occupation  by  some  other  parties  standing  in  such  a  rela- 
tion to  the  defendant  that  he  is  personally  liable  for  it :"  Bull 
V.  Sibbs,  8  T.  R.  327. 

But  it  is  not  necessary  to  show  an  actual  personal  occupa- 
tion if  the  tenant  has  entered  and  taken  possession  and  the 
terra  has  become  vested  in  him:  Baker  v.  Holtzapffell,  4  Taunt. 
45  ;  Izo7i  V,  Gorton,  5  Bing.  N.C.  501 ;  Pollock  v.  Staci/,  9  Q.B 
1033  ;  see  Moffatt  v.  Macrae,  Dra.  11. 

An  entry  by  one  of  two  joint  lessees  is  an  entry  by  both  so 
as  to  render  both  liable  ;  Glen  v.  Bungey,  4  Ex.  61.  The 
action  can  be  brought  where  no  certain  rent  and  no  right  to 
distrain  :  Waring  v.  King,  8  M.  &  W.  570.  The  compensation 
accrues  from  day  to  day  so  that  the  landlord  is  entitled  to  be 
paid  from  day  to  day  while  the  occupation  lasts  if  there  is 
no  agreement  for  payment  at  stated  periods :  Packer  v.  Gibbons^ 
1  Q.B.  421. 

The  fact  of  entry  and  actual  possession  may  be  established 
by  very  trifling  facts,  such  as  entry  on  the  lands,  the  putting 
xip  of  a  notice,  sending  a  person  to  clean  windows  or  rooms, 
put  up  paper,  or  do  repairs ;  Sullivan  v.  Jones,  3  C.  &  P. 
579  ;  Smith  v.  Tiuoart,  2  M.  «fe  Gr.  841 ;  see  Price  v.  Lloyd,  3 
XJ.C.R.  120.  Where  there  are  two  joint  lessees  and  one  holds 
over  without  the  consent  of  the  other,  the  latter  is  not  respon- 
sible: Christy  v.  Tancred,  9  M.  &  W.  438  ;  Draper  v.  Grojts,  15 
M.  «fe  W.  166.  Occupation  by  wife  before  marriage  is  not  the. 
occupation  of  the  husband  :  Richardson  v.  Hall,  1  B.  &  B.  50 

Possession  and  use  by  one  of  two  executors  of  property 
holden  on  lease  by  their  testator  is  not  a  possession  and  use 
by  both  and  does  not  render  them  both  liable  as  joint  occupiers 
in  their  own  right :  Nation  v.  Tozer,  1  CM.  &  R.  175. 

If  the  legal  estate  and  interest  of  the  lessor  is  sold  and  con- 
veyed to  a  third  party  who  notifies  the  lessee  of  the  transfer, 
and  requires  him  to  pay  to  the  transferee,  the  lessee  is  liable 
to  an  action  at  the  suit  of  the  latter  for  refusal  to  pay  the 
rent :  Lumley  v.  Hodgson,  16  East,  104 ;  Birch  v.  Wright,  1 
T.R.  378 ;  Rennie  v.  Robinson,  1  Bing.  147.  The  defendant 
is  estopped  from  denying  the  lessor's  title  to  grant  the  property 
.to  be  enjoyed,  but  may  show  that  plaintiffs   interest  has  ex- 
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pired  or  been  transferred  (see  ante  p.  6).  He  cannot  show 
that  the  lessor  only  has  an  equitable  interest  or  is  entitled 
only  as  co-executor  with  others  who  do  not  join  in  the  action  : 
Phipps  V.  ScuUhorp,  ]  B.  &  Aid.  50. 

Although  a  corporation  is  in  general  unable  to  contract  ex- 
cept by  virtue  of  its  common  seal,  it  can  recover  from  a  tenant 
who  has  occupied  land  under  the  corporation  and  paid  rent  to 
the  corporate  body  for  the  use  and  occupation :  Mayor  of 
Stafford  v.  Till,  4  Bing.  75.  And  a  corporation  which  has 
occupied  and  used  lands  is  responsible  during  the  period  of 
occupation,  but  not  afterwards,  unless  there  is  a  demise  under 
seal :  Finlay  v.  Bristol  &  Exeter  Ry.  Co.,  7  Ex.  417  ;  Lowe 
V.  London  &  N.W.  Ry.  Co.,  18  Q.B.  632  ;  Finlayson  v.  Elliott, 
21  Grant  325. 

And  if  there  has  been  part  performance  of  a  contract  for  a 
lease  by  a  corporation  specific  performance  will  be  decreed 
though  the  contract  was  not  under  the  corporate  seal :  Steevens 
Hospital  V.  Dyas,  15  Ir.  Ch.  R,  405 ;  Crooke  v.  Corporation  of 
Seaford,  L.R.  10  Eq.  680. 

■  As  to  the  liability  of  corporation  see  Finlayson  v.  Elliott 
supra  ;  Maynard  v.  Gamble,  13  C.  P.  56  ;  R.  &;  J's.  Dig.  775  ; 
see  also  Ecclesiastical  Com.  v.  Merrall,  4  Ex.  162. 

Where  possession  was  obtained  under  an  agreement  for  a 
lease  and  the  occupant  received  the  profits  of  the  land  he  was 
held  liable  for  reasonable  compensation  to  the  owner  for  use 
and  occupation :  Mayor  of  Thetford  v.  Tyler,  8  Q.  B.  100. 
But  if  possession  had  been  taken  under  a  contract  for  purchase 
and  sale  and  the  vendor  is  unable  to  give  a  good  title  in  con- 
sequence of  which  the  bargain  is  not  carried  out,  the  intending 
purchaser  is  not  liable  to  pay  for  the  temporary  use  and  occu- 
pation of  the  property :  Kirtland  v.  Pounsett,  2  Taunt.  146 ; 
Winterhottorfi  v.  Ingham,  7  Q.  B.  611.  And  if  such  a  contract 
falls  through  or  has  been  abandoned,  and  the  intended  pur- 
chaser continues  to  occupy  anHl  receive  the  rents  and  profits  of 
the  land  by  the  sufferance  and  permission  of  a  person  who  is 
then  entitled  to  the  immediate  possession,  he  is  liable  to  pay  a 
reasonable  compensation  to  such  person  for  the  permissive  use 
and  occupation  of  the  property ;  Hoivard  v.  Shaw,  8  M.  &  W. 
122.     And  if  the  vendor  of  a  house  retains  possession  after  he 
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has  sold  it  he  is  not  liable  for  use  and  occupation  unless  it  can 
be  shown  that  he  was  permitted  to  remain  in  possession  on  the 
express  or  implied  understanding  that  the  occupation  was  to 
be  paid  for ;  Tew  v.  Jones,  13  M.  &  W.  12 ;  see  Met.  Ry.  Go. 
V.  Defries,  2  Q.  B.  D.  189.  If  the  owner  agrees  to  complete  a 
house  leased  by  him  and  the  tenant  enters  and  occupies,  the 
latter  is  liable  to  pay  a  reasonable  sum  for  the  use  and  occu- 
pation, although  the  landlord  neglects  to  fulfil  his  agreement : 
J:imith  v.  Eldridge,  15  C.B.  236. 

It  seems  doubtful  whether  the  owner  of  land  which  has  been 
occupied  and  used  by  a  person  who  entered  as  a  trespasser  and 
wrong-doer  can  waive  the  tort  and  consent  to  the  occupation 
so  as  to  sue  the  tenant  upon  the  ordinary  implied  promise  to 
pay  a  reasonable  remuneration  for  the  occupation  and  enjoy- 
ment of  the  property.  The  acceptance  of  rent  by  the  owner 
is  a  waiver  of  the  tort  and  creates  a  tenancy  with  all  its  con- 
comitants. 

In  case  the  landlord  assigns  his  interest,  and  the  tenant  has 
notice  of  the  assignment  and  continues  to  occupy  with  the 
consent  of  the  assignee,  he  may  be  sued  by  the  latter ;  Standen 
V.  Chrismas,  10  Q.B.  135;  Mliott  v.  Johnson,  L.R.,  2  Q.B.120, 
4  Anne  c.  16,  s.  9,  but  not  otherwise :  Cook  v.  Moylan,  1  Ex. 
67  ;  Alcock  v.  Moorehouse,  9  Q.  B.  D.  366. 

Refer  to  Add.  on  Con.  234.  237  ;  R.  &  J's.  Dig.  3890-'94  ; 
Ont.  Dig.  1884-1887,  696. 

Use  and  Occupation  by  one  of  Several  Joint  Tenants 
or  Tenants  in  Common. — The  statute  of  4  Anne.  c.  16,  s.  27, 
applies  to  cases  where  two  or  more  persons  are  tenants  in  com- 
mon of  land  leased  to  a  third  party  at  a  rent  payable  to  each, 
or  where  there  is  a  rent  charge  or  any  money  paj'ment  or  pay- 
ment in  kind  due  to  them  from  another  person,  and  one 
receives  the  whole  or  more  than  his  proportionate  share  accord- 
ing to  his  interest  in  the  subject  of  the  tenancy,  and  not  to 
cases  where  one  has  enjoyed  more  of  the  benefit  of  the  land 
and  made  more  by  personal  occupation  of  it  than  another,  and 
such  occupant  is  not  liable  in  the  latter  case. 

There  are  many  cases  in  which  a  tenant  in  common  may 
occupy  and  enjoy  the  common  land  solely,  and  have   all  the 
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advantage  to  be  derived  from  it  and  not  be  liable  to  pay  any- 
thing to  his  co-tenant :  Henderson  v.  Eason,  17  Q.  B.  701. 

Covenants  and  Agreements  to  Repair  Dilapidations. — 
There  is  no  obligation,  either  on  the  part  of  a  landlord  or  of  a 
lessee,  to  repair  unless  there  is  an  express  contract  to  that 
effect.  If  the  tenant's  furniture  is  destroyed  or  damaged  by 
the  falling  of  the  house,  the  landlord  will  not  be  responsible 
in  damages  :  Gott  v.  Gandy,  2  E.  &  B.  845  ;  Taylor  on  Evidence 
1002.     (Ante  p.  30). 

Where  the  lessor  covenants  to  keep  in  repair  there  is  no 
breach  of  it  until  after  notice  of  want  of  repair :  Add.  on  Con. 
237. 

But  want  of  notice  is  no  defence  to  an  action  for  breach  of 
a  covenant  to  put  into  repair :  Coward  v,  Gregory,  L.  R.  2  C. 
P.  ]  53. 

If  the  landlord  covenants  to  keep  in  repair  he  must  do  the 
repairs,  having  regard  to  the  class  of  buildings  demised,  and 
not  merely  to  the  condition  of  the  particular  building.  Such 
a  covenant  implies  a  license  from  the  tenant  to  enter  and  do 
the  repairs  :  Saner  v.  Bilton,  7  Ch.  D.  815. 

Covenants  by  a  lessee  to  repair  and  maintain  the  demised 
premises  during  the  term  and  deliver  them  up  at  the  expira- 
tion thereof  in  good  repair  and  condition,  will  be  construed  in 
connection  with  surrounding  circum.stances,  and  the  extent  of 
the  liability  will  depend  on  the  age,  state  and  condition  of  the 
buildincfs  at  the  time  of  the  demise  and  the  lenofth  of  the 
lease.  If  the  house  is  an  old  house,  the  tenant  is  bound  to 
keep  it  up  only  as  an  old  house,  and  cannot  be  compelled  to 
replace  old  material  with  new  :  Harris  v.  Jones,  1  Moo.  & 
Rob.  175 ;  see  Add.  on  Con.  238.  But  if  the  premises  are  old 
and  in  bad  repair  at  the  time  of  the  demise,  the  lessee  must 
put  them  in  good  repair  as  old  premises,  and  not  keep  them  in 
bad  repair :  Payne  v.  Haine,  16  M.  Sz,  W.  545.  And  in  an 
action  for  breach  of  the  covenant  "  the  jury  are  to  say  whether 
or  not  the  lessee  has  done  what  was  reasonably  to  be  expected 
of  him,  looking  to  the  age  of  the  premises  on  the  one  hand, 
and  to  the  words  of  the  covenant  which  he  has  chosen  to  enter 
into  on  the  other  "  :  Tindal,  C.  J.,  Gutteridge  v.  Munyard,  I 
Moo.  &  Rob.  336. 
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If  the  lessee  covenants  to  repair  buildings  "  the  same  being- 
first  put  into  repair  by  the  lessor,"  the  lessee  is  not  liable  until 
after  all  the  buildings  have  been  put  into  repair  by  the  lessor,, 
who  is  bound  to  repair  in  the  first  instance  :  Add.  on  Con.  238. 

When  the  lessee  has  expressly  covenanted  to  or  agreed  to- 
Veep  in  repair  a  house,  structure,  or  building  demised  to  him,, 
he  is  bound  to  rebuild  or  reconstruct  it  if  it  is  accidentally 
burned  by  fire  or  destroyed  by  tempest,  floods  or  an  inevitable 
accident ;  therefore  if  he  covenants  to  repair  a  house  or  bridge 
and  the  house  is  burned  down  by  lightning,  or  an  accidental 
fire,  or  thrown  down  by  enemies,  or  the  bridge  is  washed  away, 
the  lessee  must  rebuild  :  Add.  on  Con.  239. 

For  case  in  which  it  was  held  the  tenant  was  not  liable  for 
loss  by  tire,  the  covenant  to  repair  containing  an  exception  of 
accident  by  fire,  and  the  evidence  not  disclosing  such  negli- 
gence as  would  bring  it  out  of  the  exception :  See  Evans  v- 
Skelton,  16  Can.  Sup.  Ct.  R.  637. 

The  ordinary  covenant  to  repair  does  not  extend  (so  as  to 
create  a  forfeiture  under  a  proviso  for  re-entry  in  case  of  non- 
performance) to  a  new  structure  erected  during  the  term,  and 
not  forming  part  of  any  of  the  buildings  on  the  premises  at 
the  time  of  the  execution  of  the  lease  :  Cornish  v.  Cleife,  3  JE. 
&  C.  446.,  unless  it  appears  that  the  land  was  demised  for 
building  purposes,  and  the  erection  of  buildings  by  the  lessee 
during  the  term  was  intended  by  the  parties  and  the  covenant 
was  intended  to  extend  to  buildings  thereafter  to  be  erected  : 
Dowse  V.  Gale,  2  Vent.  136. 

A  lease  made  on  the  9th  November,  contained  a  covenant 
by  the  lessee  to  repair  and  he  had  taken  possession  and 
pulled  down  buildings  in  the  preceding  month  of  June.  Held, 
he  was  not  liable  to  an  action  on  this  covenant,  although  the 
habendum  of  the  lease  provided  that  the  premises  were  to  be 
held  from  the  preceding  22nd  June.  The  habendum  marked 
the  duration  of  the  tenant's  interest  and  could  not  operate 
retrospectively  as  a  grant :  Shaw  v.  Kay,  1  Ex.  412. 

If  the  lease  is  under  seal  the  covenant  by  the  lessee  to 
repair  runs  with  the  land,  and  if  the  landlord  assigns  his 
interest  the  assignee  is  entitled  to  sue  on  the  covenant :  Bick- 
ford  V.  Parsons,  5  M.  G.  «fe  S.  920  ;    and  in  a  case  where  the 
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lessee  assigned  the  residue  of  the  term  it  was  held  the  assignees, 
were  bound  by  the  covenant :  Perry  v.  Bank  of  U.  C.  16 
C.  P.  404 ;  Cameron  v.  Todd,  22  U.  C.  R.  390. 

Covenants  to  put  in  repair  are  not  continuing  covenants  : 
Coward  v.  Gregory,  L.  R.  2  C.  P.  153.  But  covenants  to  keep 
in  repair  run  with  the  land  and  are  continuing  covenants  to 
the  end  of  the  term :  Martin  v.  Clue,  22  L.  J.  Q.  B.  147,  cited 
Add.  on  Con.  240.  The  recovery  of  damages  for  their  breach 
will  not  bar  an  action  for  subsequent  breach,  but  can  only  be 
set  up  in  mitigation  of  damages  :  Coward  v.  Gregory,  L.  R.  2 
C.  P.  153. 

The  eviction  by  the  landlord  of  the  tenant  from  part  of 
the  demised  premises  does  not  determine  the  tenancy  and  the 
tenant  is  not  thereby  relieved  of  his  liability  on  his  covenant 
to  repair :  Morrison  v.  Chadwick,  7  C.  B.  283. 

Even  if  the  landord  demolishes  the  buildings  immediately 
on  the  termination  of  the  tenancy  he  is  entitled  to  recover 
damages  for  breach  of  the  contract  to  yield  up  the  premises  in, 
repair :  Raivliiigs  v.  Morgan,  18  C.  B.  N.S.  776. 

If  the  lessee  enters  and  occupies  the  premises  until  the  end 
of  the  term  he  is  liable  on  his  covenant  to  repair,  although  the 
terms  of  the  agreement  under  which  he  entered  had  not  been 
complied  with  on  the  part  of  the  landlord  :  Fistor  v.  Cater,  & 
M.  &  W.  315. 

And  under  similar  circumstances  as  to  possession  and 
occupation  it  was  held  the  lessee  was  liable  on  his  covenant 
though  the  lease  was  void  as  to  the  duration  of  the  term  from 
its  being  an  invalid  execution  of  a  power :  Beale  v.  Sanders, 
3  Bing.  N.  C.  850. 

If  the  lessee  has  not  entered  and  held  under  the  indenture 
of  demise,  executed  by  him  and  upon  the  terms  of  the  coven- 
ant he  has  thought  fit  to  enter  into,  but  under  a  distinct  parol 
demise  then  he  is  not  liable  upon  the  covenants  of  the  lease  : 
Pitman  v.  Woodbury,  3  Ex.  12. 

If  a  person  assents  verbally  to  certain  printed  terms  of 
hiring  and  enters  and  takes  possession  he  will  be  bound  by 
the  printed  terms,  although  they  are  not  signed  by  either 
the  lessor  or  the  lessee :  Lord  Bolton  v.  Tomlin,  5  Ad.  &  E. 
856 ;  see  also  Richardson  v.  Giford,  1  Ad.  k,  E.  55. 
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In  aa  action  by  the  lessee  against  the  owner  of  a  house 
■supported  by  a  party  wall,  for  not  repairing  such  wall,  held 
there  was  no  implied  covenant  on  the  part  of  the  owner  to 
repair  the  wall.  But  it  "  might  be  an  answer  to  an  action  for 
non-repair  by  the  lessors  against  the  lessee,  that  the  repair 
had  been  rendered  impossible  by  the  neglect  of  some  precedent 
obligation  on  the  part  of  the  lessor" :  Colebeck  v.  Girdlers  Co., 
1  Q.  B.  D.  234. 

The  notice  required  by  4  Anne  c.  IG,  ss.  9  &  10,  to  be  given 
by  the  assignee  of  the  reversion  to  the  lessee  before  suit  can 
be  brought  against  him  for  non-payment  of  rent  is  not  appli- 
cable to  breaches  of  covenant  to  repair  for  the  reason  that 
•although  the  tenant  may  not  know  to  whom  he  should  pay  the 
rent,  he  ought  to  know  that  he  is  obliged  to  repair  :  Scaltock 
V.  Harston,  1  0.  P.  D.  106. 

As  to  the  time  within  which  the  buildings  should  be  com- 
pleted under  an  agreement  by  the  landlord  to  build,  see  Bul- 
mer  v.  Brumwell,  13  App.  R.  411. 

As  to  covenants  to  repair  by  lessee  and  to  build  line  fences 
by  lessor  and  refusal  of  owner  of  adjoining  land  to  allow  entry 
on  his  property  to  repair  fences :  See  Houston  v,  McLaren, 
14  App.  R.  104;  and  as  to  removal  of  fences,  see  Leighton  v. 
■Medley,  1  O.  R.  207. 

As  to  covenant  to  deliver  up  premises  in  repair,  see  Morgan 
v.  Hardy,  17  Q.  B.  D.  770 ;  18  Q.  B.  D.  646. 

As  to  covenants  to  repair  and  alterations  by  tenant :  See 
Holderness  v,  Lang,  11  O.  R.  1 ;  see  also  Add.  on  Con.  237,  242  ; 
R.  &  J.  Dig.  2069,  2074;  Ont.  Dig.  1882-1884,  407,408  ;  Ont.  Dig. 
1884-1887,  395,  396  ;  and  see  post  p.  115. 

The  Tenant's  Liability  for  Injury  or  Damage 
Done  to  the  Demised  Premises. — In  the  absence  of  an 
express  covenant  and  agreement  to  repair  an  implied  covenant 
or  promise  results  from  the  demise  to  use  the  property  demised 
in  a  tenant-like  and  proper  manner,  to  take  reasonable  care  of 
it,  and  yield  it  up  at  the  end  of  the  term  in  the  same  state  and 
condition  as  it  was  when  demised,  ordinary  wear  and  tear  and 
deterioration  from  the  reasonable  use  of  it  excepted.  The 
duration  and  value  of  the  tenant's  term   and  interest  in    the 
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property  demised  are  considered  in  fixing  the  liability  of  the 
tenant ;  for  instance,  a  tenant  for  life  must  watch  over  the 
interests  of  the  reversioner,  and  is  responsible  for  permissive 
as  well  as  commissive  waste,  while  a  tenant  at  will  or  from 
year  to  year  is  only  responsible  for  commissive  waste  :  Harnett 
v.  Maitland,  16  M.  &l  W.  256 ;  Heme  v.  Bemhow,  4  Taunt- 
764. ;  Jones  v.  Hill,  7  Taunt.  392 ;  Torriano  v.  Young,  6  C.  & 
P.  12.     Add.  on  Con.  242. 

As  to  actions  for  injuries  done  to  the  reversion,  see  Roscoe's 
N.  P.  716. 

Permissive  Waste  by  Lessee  for  a  Term  of  Years.— 
'*'  As  between  landlord  and  tenant,  the  real  matter  iu  dispute 
in  the  case  of  alleged  waste  is  commonly  the  extent  of  the  ten- 
ant's obligation  under  his  express  or  implied  covenants  to  keep 
the  property  demised  in  a  safe  condition  or  repair  (Pollock  on 
Torts,  288 ;  Kerr  on  Inj.,  83).  A  tenant  for  years  is  responsible 
for  permissive  and  also  for  commissive  waste,  but  unless  he 
has  covenanted  to  do  repairs  he  is  not  bound  to  rebuild ;  he 
must  use  all  reasonable  efforts  to  prevent  the  buildings  and 
timbers  from  being  destroyed  or  rotted  by  exposui-e  to  weather, 
but  he  is  not  bound  to  replace  old  materials  with  new,  or 
repair  the  principal  timbers  unless  he  can  do  so  at  a  trifling 
expense,  and  unless  the  damage  if  neglected  would  operate  as 
a  permanent  injury  to  the  inheritance  ;  he  is  not  bound  to 
replace  a  roof  blown  off  by  tempest,  but  he  is  bound  to  take 
means  to  keep  out  the  wet  in  case  a  few  tiles  or  shinyles  are 
blown  off.  Where  there  is  no  covenantor  agreement  to  repair 
the  age,stateand  condition  of  buildings  will  orovern  the  extent  of 
the  liability,  as  well  as  the  requisites  for  their  preservation  and 
the  length  of  the  term  and  interest  in  the  property.  A  tenant 
at  will  or  a  tenant  from  year  to  year  is  not  expected  to  do  as 
much  for  the  preservation  of  the  property  as  a  tenant  for  a  long 
term  of  years.  Add.  on  Con.  242  :  "  It  seems  that  it  can  in  no 
case  be  waste  to  use  a  tenement  in  an  apparently  reasonable 
^nd  proper  manner,  having  regard  to  its  character  and  to  the 
purposes  for  which  it  was  intended  to  be  used."  Manchester 
Bonded  Warehouse  Go.  v.  Carr,  5  C.  P.  D.  507 ;  following 
Sauer  v.  Bilton,  7  Ch.  D.  815. 
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As  to  liability  of  a  tenant  for  life  and  impeachment  for 
waste,  see  Ridge.  Hellard  v.  Moody,  31  Ch.  D.  504  ;  Davies  v. 
Davies,  38  (Jh.  D.  499 ;  Clow  v.  Clotu,  4  0.  R.  355. 

Oommissive  Waste  by  Tenant  for  Term  of  Years. 
— The  owner  of  the  premises  demised  is  entitled  to  have  them 
kept  in  an  unaltered  condition,  and  the  conversion  by  a  tenant 
of  the  premises  into  something  substantially  different  from 
what  they  were  when  they  came  into  his  hands  is  commissive 
waste  :  see  Add.  on  Con.  243  :  Smyth  v.  Carter,  18  Beav.  78 

"  It  is  said  that  every  conversion  of  land  from  one  species 
to  another — as  ploughing  up  woodland  or  turning  arable  land 
into  pasture  land — is  waste,  and  it  has  even  been  said  that 
building  anew  house  is  waste."  But  as  the  law  now  stands, 
"  in  order  to  prove  waste  you  must  prove  an  injury  to  the  inher- 
itance," either  "  in  the  sense  of  value"  or  "  in  the  sense  of  des- 
troying identity ;"  Pollock  on  Torts,  285  ;  see  also  Add.  on  Con. 
243  ;  Woodfall  606,  and  : 

"  There  is  another  principle  applicable  to  waste  ;  that  is,  the 
smallness  of  the  value,  and  there  are  a  great  number  of  old 
authorities  to  say  that  if  the  value  be  small  the  consequences 
of  waste  do  not  attach,"  and  "if  there  are  no  damages  there  is 
no  waste" :  Deuman,  C.  J.,  in  Doe  v.  The  Earl  of  Burlington> 
5  B.  &  Ad.  516.  "The  law  will  not  allow  that  to  be  waste 
which  is  not  in  any  way  prejudicial  to  the  inheritance.  Upon 
the  whole  there  is  no  authority  for  saying  that  any  act  can  be 
waste  which  is  not  injurious  to  the  inheritance,  first  by  dimin- 
ishing the  value,  or,  secondly,  by  increasing  the  burthen  upon 
it,  or,  thirdly,  by  impairing  the  evidence  of  title"  :  Richardson, 
C.  J.,  in  Barrett  v.  Barrett,  cited  in  Holderness  v.  Lang,  11  O. 
R.  17. 

As  to  cutting  of  timber  for  the  purpose  of  bringing  the  land 
under  cultivation,  see  Drake  v.  Wigle,  22  C.  P.  341  ;  Goulin  v. 
Caldwell,  13  Grant,  493  ;  Lundy  v.  Tench,  16  Grant,  597  ;  Cook 
V,  Edwards,  10  O.  R.  341.  As  to  tapping  maple  trees,  see 
CaiYiphell  V.  Shields,  44  U.  C.  R.  449.  As  to  right  of  tenant 
for  life  to  cut  timber,  see  Saunders  v.  Breakie,  5  O.  R.  603 ;, 
Munsie  v.  Lindsay,  10  P.  R.  173. 
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As  to  preservation  of  fruit  trees,  cutting  oak  trees  on  pas- 
ture land,  and  bringing  a  larger  part  under  cultivation  and 
breaking  up  pasture  land,  see  Cook  v.  Edwards,  10  O.  R,  341. 

As  to  costs  against  next  friend  in  an  action  for  waste,  see 
Mill  V.  Mill,  8  O.  R.  370. 

As  to  alterations  in  buildings,  see  Rolderness  v.  Lang,  11 
O.  R.  1. 

Reference  is  also  made  to  cases  cited  in  Add.  on  Con.,  243- 
246  ;  Woodf'all,  605  et  seq. ;  Kerr  on  Tnj.  71  et  seq, ;  Pollock  on 
Torts,  285  et  seq.  ;  Add.  on  Torts,  412  et  seq. ;  R.  &  J.  Dig.  1764, 
2080,  3930-31,  4723;  Ont.  Dig.  1882-84,  780;  Ont.  Dig.  1884- 
87,  395,  396,  702 ;  Roscoe  N.  P.  346. 

Waste  by  Tenant  from  year  to  year — A  tenant 
from  year  to  year  is  not  responsible  for  permissive  waste. 
But  he  is  bound  to  take  every  reasonable  care  of  the  premises 
•demised  to  him,  and  to  replace  windows  broken  by  the  wind 
or  hail,  so  that  the  building  may  not  be  damaged  by  the  rain  : 
See  Add.  on  Con.  245. 

A  mere  tenant  at  will  or  a  mere  tenant  from  year  to  year 
is  not  bound  to  expend  money  for  repairs  and  improvements 
unless  under  special  contract. 

The  tenant  should  use  the  premises  demised  to  him  as  a 
prudent  and  discreet  man  would  use  his  own,  and  keep  them 
and  properly  cultivate  them  in  the  manner  regulated  by  his 
lease  or  by  custom,  and  leave  them  in  no  worse  condition  at 
the  end  of  his  lease  than  they  ought  to  be ;  See  Add.  on  Con. 
245. 

The  erection  by  the  lessee  of  buildings  is  not  waste  unless 
such  building  is  an  injury  to  the  inheritance. 

As  to  tenant's  property  in  stones  gathered  by  him  :  Lewis 
V.  Godson,  15  O.  R.  252. 

As  to  restriction  of  equitable  waste  in  case  of  tenant  for 
life  without  impeachment  of  waste ;  See  R.  S.  0.  1887,  c.  44, 
s.  53,  S.S.  2. 

Timber  trees — If  trees  are  excepted  from  a  demise  there 
is  an  implied  right  in  the  landlord  to  enter  on  the  land  and 
^ut  the  trees  at  all  reasonable  times :  Hewitt  v.  Isham,  7  Ex. 
79 ;  as  to  rights  of  parties  to  trees,  see  Add.  on  Torts.  414. 
And  the  landlord  may  maintain  trespass  (/u.  cl.  fr.  against  any 
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one  who  cuts  them  down,  for  by  the  exception  of  the  trees  the 
close  on  which  they  grow  is  excepted  also.  See  Roscoe's  N.  P. 
903, 942.  See  Timber  and  Trees,  4  Mews'  Dig.  1649-52 : 
R.  &  J.  Dig.  3930,  3931 ;  see  also  ante  p.  68  ;  R.  &  J.  Dig. 
1764-1766. 

The  Duty  of  the  Tenant  to  preserve  the  Landlord's 
Landmarks  and  Boundaries — If  a  tenant  has  land  of  his 
own  adjoining  the  premises  demised  to  him,  he  must  keep  the 
boundaries  between  the  two  properties  clear  and  distinct,  and 
if  he  neglects  to  do  so  and  allows  the  boundaries  to  become 
confused  so  that  the  reversioner  or  remainder-man  is  unable 
to  distinguish  the  land  belonging  to  him,  the  courts  will 
compel  the  person  who  is  accountable  for  the  difficulty  to 
remove  it,  and  restore  the  proper  boundaries,  if  possible,  or,  if 
not,  to  give  an  equivalent,  and  this  relief  is  given  not  only 
against  the  party  guilty  of  the  neglect  but  also  all  those  who 
claim  under  him  either  as  volunteers  or  purchasers  without 
notice:  Attorney -General  v.  Stephens,  6  De  G.  M.  &  G.  Ill ; 
also  see  Doe  v.  Earl  of  Burlington  and  other  cases  referred 
to  ante  page  68.     Add.  on  Con.  246  ;  4  Mews'  Dig.  1680-1681. 

In  an  action  brought  for  an  injury  to  the  reversion  the 
landlord's  title  will  be  implied  from  the  receipt  of  rents :  Taylor 
on  Evi.  148. 

Fences— There  is  no  implied  agreement  on  the  part  of  a 
lessor  to  keep  up  fences  of  closes  which  he  retains  in  his  own 
hands,  and  which  abut  on  land  demised  to  a  tenant  so  as  to. 
prevent  the  tenant's  cattle  from  straying  on  to  them  :  Erskine 
V.  Adeane,  L.  R  8  Ch.  756. 

As  to  covenants  for  rebuilding  and  repairing  fences  see 
R.  &  J.'s  Dig.,  2070  et  seq. 

As  to  removal  of  fences  on  a  farm  see  Leighton  v.  Medley^ 
1  O.  R.  207. 

As  to  covenant  to  clear  and  fence  land  see  McLaren  v.  Kerr, 
39  U.  C.  R.  507  ;  Houston  v.  McLaren,  14  App.  R.  108. 

As  to  the  tenant's  liability  with  regard  to  snow  fences,  see 
R.  S.  O.,  1887,  c.  198,  s.  2. 

Restrictive  Covenants  as  to  User  of  Premises- entered 
into  between  lessor  and  lessee  to  run  with  the  land :  see  Add. 
on  Con.  1275. 
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A  covenant  by  the  lessee  that  he  will  not  do  or  suffer  to 
be  done  upon  the  demised  premises  anything  which  may 
become  an  annoyance  to  the  tenants  of  the  adjoining  houses 
may  prevent  him  carrying  on  any  trade  or  business  in  a 
dwelling  house :  Wilkinson  v.  Rogers,  10  Jur.  N.  S.  5. 

As  to  covenant  not  to  suffer  any  noisome  business  being 
carried  on,  see  Hall  v.  Ewin,  37  Ch.  D.  74. 

Where  adjoining  buildings  were  leased  to  different  tenants 
each  of  whom  covenanted  not  to  do  anything  to  annoy  or 
diminish  the  value  of  the  property  adjoining  that  demised  to 
him  or  build  thereon,  it  was  held  that  one  of  the  tenants 
could  not  call  on  the  landlord  to  restrain  the  other  from 
building:  Renals  v.  Cowlishaw,  11  Ch.  D.  866 ;  see  however 
Mcoll  V.  Penning,  19  Ch.  D.  258. 

If  a  building  has  been  erected  without  complaint  the  court 
will  not  grant  a  mandatory  injuction  to  puJl  it  down :  Gaskin 
V.  Balls,  13  Ch.  D.  324 ;  but  see  Laiurence  v.  Horton,  W.  N. 
1890,  p.  104. 

A  lessor  covenanted  not  to  let  any  other  house  in  the  same 
street,  "  for  the  purpose  of  an  eating  house,"  and  afterwards 
leased  a  house  to  another  person  who  opened  an  eating  house 
although  covenanting  not  to  do  so,  held  that  the  landlord  was 
not  liable  :  KeTup  v.  Bird,  5  Ch.  D.  974. 

As  to  breach  of  covenant  not  to  carry  on  any  business  that 
would  affect  insurance  ;    See  Arnold  v.    White,  5  Grant,  371. 

As  to  covenant  to  conduct  business  so  as  not  to  endanger 
license  to  a  public  house  ;  See  Fleetwood  v.  Hull,  23  Q.  B.  D.. 
35. 

As  to  sale  of  busines  and  good  will,  and. restraint  of  trade  -. 
See  Vernon  v.  Hallam,  34  Ch.  D.  748. 

A  lessee  was  prohibited  from  using  premises  as  a  throat 
hospital  having  covenanted  in  his  lease  not  to  carry  on  any 
business,  etc.,  whatsoever  or  anything  of  the  nature  thereof, 
or  to  suffer  anything  which  may  grow  to  the  annoyance,  etc., 
of  the  neighborhood :  Bramiuell  v.  Lacy,  10  Ch.  D.  691 ;  see 
also  German  v.  Chapman,  7  Ch.  D.  271. 

For  effect  of  covenant  to  pay  extra  rent  if  a  noxious  trade 
should  be  carried  on  :  see  Wesfon  v.  Met.  Ass.  Dist.  9  Q.  B.  D. 
404. 
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As  to  implied  covenant  to  use  the  premises  in  a  tenant  like 
manner  :  see  Crawford  v.  Bugg,  12  0.  R.  8. 

As   to  restrictive    covenants :  see  Martin   v.    Spicer,   34 

Ch.  D.  1. 

See  "Restrictive  Covenants,"  4  Mews'  Dig.  16il-1649. 

The  Right  to  Remove  Fixtures  as  between  Landlord 
and  Tenant.— Landlord's  Fixtures. — All  such  things  as  the 
landlord  chooses  to  annex  to  the  freehold  and  demise  with  it 
are  called  "  landlord's  fixtures,"  and  the  tenant,  of  course,  has 
no  right  to  remove  them,  and  must  restore  them  at  the  end  of 
the  term  ;  these  are  usually  such  things  as  grates,  marble 
-chimney  pieces,  locks,  keys,  bars  and  bolts,  steam  engines  and 
boilers,  malt-mills,  corn  crushers,  grinding  stones,  etc. :  Walms- 
ley  V.  Milne,  7  C.  B.  N.  S.  115  ;  Add.  on  Con.  247  ;  Woodfall 
G21. 

Tenant's  Fixtures. — It  was  formerly  held  that  if  a  tenant 
annexed  a  chattel  to  the  freehold  during  his  term  and  after- 
wards removed  it,  he  was  guilty  of  waste.  But  several  excep- 
tions have  been  engrafted  on  this  rule.  Ornaments  such  as 
ornamental  chimney  pieces,  pier  glasses,  hangings,  wainscots 
fixed  only  by  screws,  etc.,  are  among  these.  But  all  of  these 
are  only  exceptions.  The  most  important  exceptions  are  those 
in  favor  of  trade  fixtures,  machinery,  vessels  and  utensils,  and 
other  things  required  for  the  purposes  of  trade  and  for  the 
enjoyment  of  the  occupation  ;  so  that  in  determining  which 
chattels  belong  to  the  landlord  and  which  to  the  tenant,  the 
circumstances  of  the  case,  the  nature  of  the  occupation,  and 
the  intention  of  the  parties  must  be  taken  into  consideration. 

A  building  placed  on  blocks  of  wood  and  held  by  its  own 
weight,  was  held,  per  Armour,  J.,  to  be  a  mere  chattel,  and  by 
Cameron,  J.,  to  be  a  fixture :  Phillips  v.  G.  R.  F.  M.  Ins.  Co., 
46  U.  C.  R.  ^34. 

The  exception  does  not  extend  to  buildings  let  into  the  soil, 
•although  used  for  trade  purposes.  A  tenant  for  years  under 
the  most  favorable  circumstances  has  no  right  tib  remove  any 
building  which  he  has  erected  merely  because  it  is  used  for 
the  purposes  of  trade  :  Eliues  v.  Maw,  3  East  38  ;  Smith's  L.  C. 
1423 ;   Wood  v.  Heiuett,  8  Q.  B.  913 ;  Whitehead  v.  Bennett, 
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27  L.  J.  Chy.  474  ;  Olasco  v.  Marshall,  7  U.  C.  R.  193 ;  Cleaver 
V.  Culloden,  14  U.  C.  B.  491. 

For  other  cases  to  which  the  exception  does  not  extend,  see 
Turner  v.  Cameron,  L.  R.  5  Q.  B.  306 ;  Buckland  v.  Butter- 
field,  2  B.  &  B.  54 ;  Jenkins  v.  Gething,  2  Johnson  &  H.  520 ; 
Srtiye  v.  Harvey,  24  Sc.  Sess.  Cas.  502  ;  Sleddon  v.  Cruikshank 
16  M.  &  W.  71 ;  Leach  v.  Thomas,  7  C.  &  P.  327  ;  Bunnell  v. 
Tapper,  10  U.  C.  R.  414  ;  Bald  v.  Hagar,  9  C.  P.  382  ;  Gar- 
diner V.  Parker,  18  Grant  26 ;  Sherboneau  v.  B.  M.  Fire  Ins. 
Co.,  SO  U.  C.  R.  472, 33  U.  C.  R.  1,  and  other  cases  cited  in  R.  &  J's. 
Dig.  1527-1537  ;  Ont.  Dig.  1882-1884.  281-283 ;  Ont.  Dig. 
1884-1887,  269-271. 

Such  things  as  grates  and  gas -fittings  placed  by  the  tenant 
in  a  house  for  the  enjoyment  of  his  occupation,  and  in  which 
those  conveniences  are  wanting,  may  be  removed  by  him  at 
the  end  of  his  term  ;  Add.  on  Con.  248.  And  a  superstructure 
•of  wood  merely  resting  on  a  permanent  foundation,  built  by 
the  tenant  for  its  reception,  and  attached  thereto  by  screws  or 
movable  pins  or  bolts  so  as  to  be  removable  at  pleasure  with- 
out injury  to  the  freehold,  continues  the  property  of  the  tenant 
and  may  also  be  removed  by  him.  Add.  on  Con.  248 ;  Kerr 
on  Inj.  74. 

A  door  may  be  lifted  from  its  hinges,  and  a  sliding  fender 
used  to  prevent  the  escape  of  water  from  a  mill  stream  does 
not  necessarily  become  part  of  the  freehold,  nor  a  mooring-pile 
driven  into  land  for  the  accommodation  of  the  navigation  of  a 
river  or  canal,  nor  looms  fixed  by  nails  ;•  but  locks,  keys,  bars 
-and  bolts,  and  a  shutter  and  sliding  bolt  put  up  for  the  security 
of  the  premises  are  the  landlord's.     Add.  on  Con.  248. 

If  the  landlord  supplies  the  tenant  with  part  of  the  material 
used  in  the  construction  of  a  shed  by  the  tenant,  the  latter 
cannot  remove  it :  Sm^itk  v.  Render,  27  L.  J.  Ex.  83. 
,  As  to  flooring  in  skating  rinks,  see  Howell  v.  Listowell,  etc., 
13  O.  R.  476.  And  as  to  what  are  removable  fixtures,  see  R. 
&  J.  Dig.  1527-34,  4495  ;  Ont.  Dig.  1882-1884,  282,  283  ;  Ont. 
Dig.  1884-1887,  269-271 ;  Stevens  v.  Barfoot,  13  App.  R.  366  ; 
Smith's  L.  C.  1441-1442. 
7 
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Ornamental  Fixtures  — The  indulgence  which  exists  with 
respect  to  trade  fixtures  extends  to  many  articles  of  ornament 
as  well  as  of  domestic  convenience,  put  up  by  the  tenant  for 
years  at  his  own  expense,  such  as  marble  chimney  pieces,  pier 
glasses,  wainscotts  fixed  with  screws,  hangings  nailed  to  the 
walls,  stoves  or  grates  fixed  into  the  chimney  with  brick  work^ 
and  cupboards  supported  by  holdfasts  and  the  like :  Add.  on 
Con.  250  ;  Kerr  on  Inj.  73  ;  Smith's  L.  C.  1444,  cited  in  Elwes- 
V.  Maw. 

As  to  greenhouses,  conservatories,  etc,  see  Gardiner  v.  Par- 
ker, 18  Grant  26. 

Domestic  and  Trade  Fixtures.— Amongst  those  fixtures 
now  held  to  be  removable  by  the  tenant  are  gas  pipes  and  fit- 
tings, water  pipes  attached  to  buildings  by  metal  bands  and 
nails,  grates,  ranges,  ovens,  coppers,  bells,  blind.s,  fixed  tables,. 
water  butts  etc,  soap  boilers,  furnaces,  fat  vats,  coppers,  dye- 
ing and  brewing  vessels,  cider  mills,  baking  pans,  machinery, 
engines,  Vtits,  plant  and  utensils  used  in  trade,  no  matter  how 
bulky  or  complex  they  may  be  in  their  construction.  Also  a 
shed  or  building  temporarily  erecte<.l  as  a  mere  accessory  to  a 
trade  fixture,  as  for  the  protection  of  a  steam  engine,  machinery,. 
etc.,  from  ihe  weather,  and  the  machinery  or  fixture  to  which 
it  belongs. 

But  if  it  is  of  a  substantial  character  standing  on  stone  or 
brick  foundations  let  into  the  soil  and  constructed  so  that  its 
removal  will  necessitate  the  destruction  of  the  fabric,  it  cannot 
be  taken  away.     See  Add.  on  Con.  250. 

Trees  cultivated  by  a  nurseryman  who  rears  trees,  shrubs 
and  other  produce  of  the  soil  for  sale,  has  the  right  to  remove 
them  if  not  larger  than  can  be  dealt  with  in  the  ordinary  way 
of  his  trade  :  Kerr  on  Inj.  73.  As  to  trade  fixtures,  see  Smith's 
L.  C.  1423,  cited  in  Elwes  v.  Maw ;  Joseph  Hall  Manufactur- 
ing Co.  V.  Hazlett,  8  0.  R.  465. 

Abandonment  of  the  Right  to  Disannex  and  Remove 
Ornamental  and  Trade  Fixtures  — An  express  covenant  on 
the  part  of  the  tenant  to  yield  up  at  the  expiration  of  his  term 
"  all  erections  and  buildings  that  may  be  erected,"  or  "  all  im- 
provements that  may  be  made  "   upon  the  demised  premises. 
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will  preclude  him  from  afterwards  removing  trade  erections  or 
buildings  Of  trade,  ornamental  or  domestic  fixtures:  Add.  on 
Con.  251;  Woodfall  637. 

A  covenant  to  yield  up  the  demised  premises,  together  with 
all  fixtures  thereunto  belonging,  is  confined  to  fixtures  belong- 
ing to  the  premises  at  the  time  of  the  demise,  and  does  not 
include  those  which  were  not  in  existence :  See  Short  Form 
Covenant, ^osi ;  but  a  covenant  to  yield  up  fixtures  belong- 
ing, or  which  may  belong,  to  the  premises  includes  those  which 
are  afterwards  put  up  by  the  tenant ;  and  the  covenant  under  the 
"  Act  respecting  Short  Forms  of  Leases  "  is  such  a  covenant : 
See  Add.  on  Con.  251 ;  Woodfall,  645.  See  also  Smith's  L.  C. 
1441, 144'6-49,  cited  in  Elwes  v.  3faio.  • 

Inability  of  the  Tenant  to  remove  Fixtures  after  ex- 
piration of  his  term— The  right  to  remove  fixtures  must  be 
exercised  by  an  out-going  tenant  prior  to  the  determination  of 
his  tenanc}^  after  a  formal  disclaimer  of  the  title  of  his  land- 
lord or  after  he  has  once  quitted  the  premises  and  given  up 
the  key  to  the  landlord  he  cannot  re-enter  the  premises  to 
sever  and  remove  the  fixtures.  But  if,  after  the  expiration  of 
the  term,  the  tenant  has  remained  in  possession  with  the  con- 
sent of  the  landlord  and  actually  severs  and  removes  these 
fixtures  during  the  continuance  of  his  lawful  possession  they 
do  not  become  the  property  of  the  landlord  and  the  tenant  is 
entitled  to  retain  them  :  See  Prouguey  v.  Ourney,  36  U.C.K. 
53  ;  S.C.  37  TJ.  C.  R.  347. 

But  if  the  tenant  holds  over  wrongfully  his  right  to  remove 
the  fixtures  is  extinguished  and  he  also  loses  the  right  if  he 
quits  possession,  and  the  tenancy  is  determined  ;  they  then 
b3Come  the  property  of  the  reversioner ;  Leider  v.  Homewood, 
5  C.  B.  N.  S.  546  ;  Rofey  v.  Henderson,  17  Q.  B.  574 ;  Heap  v. 
Barton,  12  C.  B.  274. 

The  right  to  remove  the  fixtures  is  not  forfeited  by  forfei- 
ture of  the  lease,  and  if  the  tenant  removes  his  fixtures  whilst 
in  possession  after  the  forfeiture  and  before  judgment  in  eject- 
ment has  been  obtained  against  him,  he  will  be  entitled  to 
retain  those  removed  within  a  reasonable  time.  But  the 
tenant's  risfht  is  lost  if  the  landlord  re-enters  for  the  forfeiture 
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Add.  on  Con.  251,  252.  The  landlord  may  bring  trover  for 
the  fixtures  improperly  severed  during  the  term  :  see  Roseoe's 
N.  P.  942. 

Right  of  Purchasers  or  Mortgagees  to  enter  and  re- 
move Fixtures— As  a  rule,  "  the  right  of  the  assignee  of  the 
lessee  can  extend  no  farther  than  that  of  the  lessee  himself  ; 
but  the  tenant's  right  to  remove  fixtures  is  so  far  connected 
with  the  land  that  it  may  be  deemed  a  right  or  interest  in  it, 
which,  if  the  tenant  grants  away,  he  shall  not  be  allowed  to 
defeat  his  grant  by  a  subsequent  voluntary  act  of  surrender  ; 
'  for  as  regards  strangers  who  were  not  parties  or^privies  to  the 
surrender,  the  estate  surrendered  hath  in  law  a  continuance,' 
.and  therefore  if  a  lessee  who  has  mortgaoed  his  fixtures  sur- 
renders  his  term  and  quits  possession,  the  mortgagee  may 
nevertheless  enter  and  remove  the  fixtures  :"  Land,  and  West- 
minster Loan,  etc.  Co.  v.  Drake,  6  C.  B.  N.  S.  798,  cited  Add  on 
Con.  252. 

Trade  fixtures  affixed  to  mortgaged  premises  by  the  mort- 
gagor in  a  quasi-permanent  manner,  before  or  even  after  the 
mortgage,  pass  to  the  mortgagee  (Add.  on  Con.  252).  And  an 
equitable  mortgagee  has  the  same  rights  as  a  legal  mortgagee  ; 
Tehb  V.  Hodge,  L.R.  5  C.R  73. 

As  to  when  fixtures  removable,  see  McQuesten  v.  Thompson 
2  E.  &  A.  167 ;  Prouguey  v.  Gurney,  36  U.C.R.  53 ;  S.C.  37 
U.  C.  R.  347  :  Dewar  v.  Mallory,  26  Grant,  618 ;  S.C.  27  Grant 
303  ;  see  also  cases  cited  ante  p.  73.  As  to  the  rights  between 
landlord  and  tenant,  see  Smith's  L.  C.  1423,  1433,  1440,  cited 
in  Elwes  v.  Mawe  ;  and  see  also  25  Can.  L.  J.  N.  S.  534. 

Waste  committed  by  Strangers  upon  Land  demised  to 
a  Tenant  or  Lessee—"  Every  lessee  of  land  whether  for  life 
or  years,  is  liable,  nnder  the  Statute  of  Gloucester,  to  an  action 
for  commissive  or  wilful  waste  done  on  land  in  lease,  by  whom- 
soever committed.  The  Statute  of  Gloucester  '  prohibiteth 
farmers  from  doing  waste ;  and  yet  if  they  suffer  a  stranger  to 
do  waste,  they  shall  be  charged  with  it,  for  it  is  presumed  in 
law  that  the  farmer  may  withstand  it ;  '  et  qui  non  ohstat  quod 
ohstare  potest,  facere  videtur.'  In  this  case  the  lessor  shall 
have  his  action  of  waste  against  the  lessee,  and  the  lessee  his 
.action  of  trespass  against  him  that  did  the  waste  and  so  the  loss, 
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as  reason  requireth,  in  the  end  shall  lie  upon  the  wrong-doer  "  ; 

2  Inst.  146  cited  in  Add.  on  Con.  252;  see  Bleeckerv.  Coleman, 

3  U.  C.  R.  172. 

License  to  commit  Waste  -A  lessee  who  is  granted  by 
his  lease  a  general  or  partial  permission  to  commit  waste, 
is  so  far  tenant  without  impeachment  of  waste.  In  such  a  case 
the  permission  vests  the  property  of  what  is  the  subject  of 
waste  in  the  lessee  so  that  he  avails  himself  of  it  during  the 
continuance  of  his  interest.  This  applies  to  trees  and  minerals. 
In  the  case  of  a  lessee  for  a  term  of  years  who  was  allowed  to 
dig  half  an  acre  of  brick-earth  to  a  certain  depth  annually,  and 
who  covenanted  that  if  he  dug  more  he  would  pay  an  increased 
rent  per  annum  per  acre,  and  a  stranger  dug  and  removed 
brick-earth,  it  was  held  that  the  lessee  was  entitled  to  recover 
from  the  stranger  the  full  value  of  such  brick-earth  ;  Attersoll 
V.  Stevens,  1  Taunt.  183. 

Right  of  Reversioners  to  enter  upon  Lands  in  the 
possession  of  their  Lessee  and  to  inspect  Waste — 
He  who  is  entitled  to  the  reversion  is  by  law  at  liberty  to 
enter  upon  the  lands  of  his  lessee  to  see  if  there  be  waste ; 
and  if  the  lessee  prevents  the  inspection  he  is  liable  to  an  action 
for  damages,  although  no  waste  has  been  committed  or  damage 
done ;  Add.  on  Con.  253  (see  post  78). 

Injuries  to   Lands   and  Tenements   from  Fire— The 

accidental  destruction  of  a  house  by  fire  through  the  negligence 
of  the  lessee  or  his  servants  is,  in  contemplation  of  law,  no 
more  than  permissive  waste,  and  a  tenant-at-will  or  from  year 
to  year  is  not  responsible  {ante  page  69).  The  landlord  when 
he  demises  buildings  to  a  tenant  must  expect  to  assume  all  the 
ordinary  risks  to  which  property  of  that  nature  is  exposed 
from  fire  and  the  negligence  of  servants  intrusted  with  fire  or 
candles,  etc.,  and  in  order  to  protect  himself  he  must  either 
insure  or  take  a  covenant  from  his  lessee  to  maintain  the  pre- 
mises. He  will  have  no  remedy  against  loss  if  he  neglects 
these  precautions,  in  case  the  buildings  are  destroyed  by  fire 
without  any  gross  or  culpable  negligence  on  the  part  of  the 
tenant.  If  there  has  been  such  gross  negligence  as  to  give  it 
the  appearance  of  a  wilful  act,  he  who  is  guilty  of  it,  whether 
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a  tenant  or  a  stranger,  will  be  answerable  for  commissive 
waste  :  (see  Evans  v.  Skelton,  16  Can.  S.  C.  R.  637  ;  Furlong  v. 
Carroll,  7  App.  R  145  ;  Pollock  on  Torts,  357). 

The  tenant  is  responsible  that  the  stop -cocks  regulating  the 
supply  of  gas  are  properly  turnea  ;  if  they  are  negligently  left 
open  by  a  tenant  or  servant  when  the  gas  is  not  burning,  and 
injury  to  the  house  results  from  an  explosion,  the  tenant  will 
be  answerable.  But  the  tenant  is  not  responsible  if  the  dam- 
age is  caused  by  a  thief  entering  the  house  and  cutting  and 
carrying  away  a  gas  pipe  without  the  knowledge  of  the  tenant 
or  against  his  will :  see  Add.  on  Con.  253. 

In  an  action  brought  for  a  breach  of  duty  by  the  defendant 
in  omitting  or  neglecting  to  rebuild  or  restore  a  house  which 
he  has  undertaken  to  maintain  and  keep  up,  which  has  been 
accidentally  burnt  or  destroyed,  the  measure  of  damage  is  not 
the  cost  of  rebuilding  the  house,  but  only  the  loss  the  plaintiff 
has  sustained  by  the  actual  deterioration  of  his  property : 
Yates  V.  Dunster,  11  Ex.  17  ;  Lukin  v.  Godsall,  2  Peake,  15. 
Refer  to  R.  &  J's.  Dig.  2058-2061. 

Damages  Recoverable  from  a  Tenant  who  obstructs 
the  Reversioner  in  the  Exercise  of  his  Right  to  enter 
upon  the  demised  Premises  to  inspect  waste. — (See 
ante.  p.  77). 

The  courts  will  grant  an  injunction  restraining  lessees  and 
mortgagees  in  possession  from  committing  waste  to  the  injury 
of  the  landlord  or  mortgagor,  unless  the  wrongful  act  works  a 
forfeiture  of  the  estate  and  the  landlord  has  an  immediate 
right  of  entry  and  fails  to  exercise  it :  Lathropp  v.  Marsh,  5 
Ves.  259  ;  or  unless  the  partiss  have  by  their  contract  assessed 
the  compensation  in  the  shape  of  an  increased  rent,  or  liqui- 
dated damages  to  be  paid  for  the  doing  of  the  act,  and  not  as 
a  cumulative  remedy  :  Add.  on  Con.  255  ;  and  see  also  Kerr  on 
Inj.  458. 

Where  a  tenant  from  year  to  year  received  notice  to  quit^ 
and  then  began  to  cut  and  damage  the  hedge-rows  and  to  take 
manure  otf  the  land  and  remove  straw,  etc.,  contrary  to  the 
course  of  good  husbandry,  the  court  granted  an  injunction  to 

stop  the  mischief :  Onslow  v. ,  16  Ves.  173 ;  see  cases 

cited  in  Add.  on  Con.  255  ;  Kerr  on  Inj.  463. 
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Effect  of  Acquiescence  in  the  Commission  ofWaste. — 
It  is  a  principle  of  equity  that  where  a  person  has  stood  by 
seeing  an  act  done,  and  has  consented  to  it,  he  cannot  complain 
of  that  which  he  himself  expressly  or  impliedly  authorized  or 
permitted  :  Add.  on  Con.  255  ;  Kerr  on  Inj.  17. 

Of  the  Right  of  Property  in  Trees  and  Bushes. — The 
general  property  in  trees  is  in  the  landlord,  and  that  in  bushes 
is  in  the  tenant,  although  if  he  exceeds  his  right,  as  by  grubb- 
ing up  or  destroying  fences  he  may  be  liable  to  an  action  for 
waste  :  Add.  on  Con.  256  ;  see  Woodfall  617  ;  Kerr  on  Inj.  57. 

And  a  landlord  may  maintain  trespass  against  his  tenant 
for  the  value  of  the  trees  cut  down  and  carried  away  by  him, 
and  which  were  not  demised  to  him  though  growing  on  the 
land  which  the  tenant  held :  Chestnut  v.  Day,  6  O.  S.  637. 

Defeasible  Leases.— ^The  lessor  may  reserve  to  himself  a 
right  to  determine  the  lease  and  resume  possession  of  the 
demised  premises  at  any  time  on  giving  notice  of  his  intention 
to  the  lessee  :  Doe  v.  Kennard,  12  Q.  B.  244  ;  Liddy  v.  Ken- 
Tip.dy,  L.  R  5  H.  L.  134. 

A  lease  made  defeasible  at  the  option  of  either  party  may 
be  determined  by  the  lessor  by  a  simple  demand  of  possession, 
or  the  tenant  may  quit  the  premises  or  release  himself  from 
his  contract  by  tendering  possession  to  the  landlord ;  but  if 
the  lease  is  determinable  at  anj'  particular  interval  of  time, 
reasonable  notice  must  be  given  by  the  one  who  intends  to 
avail  himself  of  the  power  of  his  intention  to  determine  the 
contract :  Goodright  v.  Richardson.  3  T.  R.  462 ;  and  if 
determinable  at  a  certain  time,  if  both  parties  think  fit,  both 
must  concur  in  determining  the  lease  :  Fowell  v.  Franter,  34 
L.  J.  Ex.  6. 

If  power  is  reserved  to  determine  the  lease  after  a  certain 
time  without  saying  by  whom  it  is  to  be  exercised,  the  law 
gives  it  to  the  lessee :  Dann  v.  Spurrier,  3  B.  &  P.  399. 

In  the  case  of  a  lease  containing  a  provision  that  if  the 
lessee  should  make  any  assignment  for  the  benefit  of  his 
creditors,  the  term  should  become  forfeited  and  at  an  end,  it 
was  held  that  the  lease  did  not  become  void  because  of  an 
assignment,  but  only  voidable :  See  Linton  v.  Imperial  Hotel 
<7o.,  16  App.  R.  337. 
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If  the  lease  is  for  a  yearly  tenancy  with  a  proviso  for 
determining  it  in  the  middle  of  the  year,  such  proviso  does 
not  prevent  it  from  being  a  yearly  tenancy.  When  the  party 
is  in,  he  is  in  of  the  whole  estate  for  a  year,  liable  to  a  defeas- 
ance on  a  particular  event,  and  in  the  case  of  a  lease  for 
twenty-one  years,  defeasable  at  the  end  of  certain  years  the 
party  when  he  enters  is  in  of  a  term  of  twenty-one  years^ 
but  defeasable  and  determinate  by  matter  ex  post  facto  :  Add. 
on  Con.  256. 

If  a  lease  is  determinable  by  notice  and  no  particular 
period  is  appointe  i  for  giving  the  notice,  it  may  be  given  at 
any  time :  Bridges  v.  Potts,  17  C  B.  N.  S.  314  ;  but  such 
notice  must  be  in  strict  conformity  with  the  terms  of  the  power 
of  defeasance  ;  and  if  performance  of  all  the  covenants  entered 
into  by  the  lessee  is  made  a  condition  precedent  to  his  right 
to  determine  the  lease,  these  covenants  must  be  strictly  ful- 
filled :"  Friar  v.  Goxiy,  15  Q.  B.  899. 

"  A  lease  for  one  year  and  so  on  from  year  to  year  unless 
notice  is  given  to  the  contrary  or  equitable  proceedings  taken 
on  mortgage  hereinafter  mentioned, "  was  held  to  be  determined 
by  the  filing  of  a  bill  in  equity  ou  the  mortgage  referred  to  ^ 
Higgins  v.  Langford,  21  C.  P.  254. 

As  to  when  lease  is  void  or  voidable,  see  Roscoe — N.  P. 
1004  ;  see  R.  and  J.  Dig.  2038  et  seq. 

Disclaimer  and  Forfeiture  — Any  acts  by  a  tenant  from 
year  to  year  of  the  following  character  will  work  a  forfeiture 
and  convert  the  possession  into  an  adverse  possession :  dis- 
claiming the  lessor's  title,  claiminjj  the  land  as  his  own  and 
refusing  to  pay  rent  on  the  ground  that  he  himself  is  the 
owner,  attorning  or  delivering  up  possession  to  a  stranger,  pro- 
fessing to  sell  or  grant  the  property  to  another,  cutting  down 
timber,  pulling  down  or  altering  dwelling  houses,  obliterating 
boundaries  and  landmarks  or  opening  and  digging  mines  or 
quarries  against  the  will  of  the  landlord.  The  tenancy  is  then 
determinable  by  the  landlord  who  has  the  right  of  re-entry^ 
and  may  proceed  against  the  tenant  and  recover  possession 
without  any  demand  :  Add.  on  Con.  257  ;  Woodfall,  360 ;  R. 
&  J.  Dig.  2034  ;  Vivian  v.  Moat,  16  Ch.  D.  730 ;  but  after  the 
death  of  the  lessor,  refusal  by  the  tenant  to  pay  rent  until  the 
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pretensions  of  adverse  claimants  are  settled,  is  not  such  a  dis- 
claimer as  to  justify  the  real  owner  in  treating  the  tenant  as  a 
trespasser :  Doe  v,  Pasquali,  1  Peake,  259  ;  Woodfall,  360. 

"  To  constitute  a  disclaimer  (by  words)  there  must  be  a 
renunciation  by  the  party  of  his  character  of  tenant,  either  by 
setting  up  the  title  of  a  rival  claimant  or  by  asserting  title  in 
himself:"  Add.  on  Con.  257;  Woodfall,  361. 

A  lease  for  a  definite  term  of  years  cannot  be  forfeited  by 
mere  words :  Doe  v.   Wells,  10  Ad.  &  E.  436. 

A  distraint  by  the  landlord  for  rent  due  after  the  dis- 
claimer is  a  waiver  of  the  disclaimer :  Doe  v.  Williams,  7 
C.  &  P.  322. 

Forfeiture  is  also  incurred  by  breach  of  conditions  an- 
nexed to  the  demise.  But  the  law  does  not  favor  forfeiture 
of  estates  ;  and  strict  proof  ot  a  breach  of  condition  or  coven- 
ant working  a  forfeiture  is  always  required  :  Add.  on  Con.  258  -^ 
see  also  Buckley  v.  Beigle,  8  O.  R.  85  ;  see  Doe  v.  Stewart,  I  U. 
C.  R.  512;  Doe  v.  Hessell,  2  U.  C.  R.  194;  Doe  v.  Weese,  5 
U.  C.  R.  589 ;  Kyle  v.  Stocks,  31  U.  C.  R.  47  ;  Kerr  v. 
Hastings,  25  C.  P.  429;  R.  &  J.  Dig.  2087,  2091,  and  4599; 
Ont.  Dig.  1882-1884,  413  ;  Ont.  Dig.  1884-1887,  402. 

As  to  forfeiture  of  term  by  assignment :  Qraham  v,  Lang, 
10 O.  R.  248  :  Baker  v.  Atkinson,l\  O.  R.  735  :  14  App.  R.  409  : 
Dohson  V.  Soothenm,  15  0.  R.  15. 

As  to  disclaimer  by  conduct  of  trustee,  In  re  BirchelL 
Birchell  v.  Ashton,  40  Ch.  D.  436. 

Where  terms  of  an  agreement  for  a  lease  not  complied 
with  :  Lowther  v.  Heaver,  41  Ch.  D.  248  ;  also  Sivain  v.  Ay  res, 
21  Q.  B.  D.  289 :  Coatsworth  v.  Johnston,  54  L.  T.  N.  S.  520, 
{ante  ip-p.  2,  3). 

As  to  proof  of  forfeiture:  see  Roscoe's  N.  P.  1000,  1004; 
see  "  Forfeiture  "  4  Mews'  Dig.  1486-'99 ;  D.  &  L.  Dig.  669-72. 

A  lease  may  be  set  aside  on  the  ground  of  improvidence, 
want  of  independent  professional  advice  and  absence  of  con- 
sideration ;  see  Shanagan  v.  Shanagan,  7  O.  R.  209. 

Proviso  for  Re  entry. — It  is  usual  for  a  lease  to  contain 
a  proviso  or  condition  that  the  lessor  shall  have  the  right  ta 
re-enter  and  re-possess  himself  of  the  demised  premises  on  non- 
payment of  rent  or  non-performance  of  covenant  by  the  lessee. 
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And  by  the  R.  S.  O.  1887,  c.  143,  s.  9,  in  every  demise 
■made  or  entered  into  after  25th  March,  1886,  whether  by  parol 
or  in  writing,  unless  it  shall  be  otherwise  agreed  there  shall  be 
deemed  to  be  included  a  proviso  for  re  entry  for  non-payment 
of  rent  for  fifteen  days  after  the  date  on  which  it  becomes  due. 
'See  the  Act  fost. 

The'  lessor  or  person  legally  entitled  to  the  rent  or  to 
the  reversion  can  alone  take  advantage  of  this  proviso, 
and  the  lessee  is  not  allowed  to  set  up  his  own  breach 
of  contract  as  an  avoidance  of  the  lease  :  Doe  v.  Birch,  1  M  tfe  W. 
402  :  Hyndman  v.  Williams,  8  C.  P.  293. 

It  would  appear  that  power  of  re-entry  upon  the  lessee 
"  wilfully  failing  and  neglecting  to  perform "  any  covenant 
does  not  apply  to  a  breach  of  a  negative  covenant :  Hyde  v. 
Warden,  3  Ex.  D.  72,  C.  A.  (But  see  the  "  Act  respecting 
Short  Forms  of  Leases  "  R.  S.  O.  1887,  c.  106,  s.  4,  in  which  the 
proviso  for  re-entry  contained  in  the  form  in  schedule  B,  is 
made  to  apply  to  either  an  affirmative  or  negative  covenant.) 

But  a  power  to  re-enter  if  the  lessee  does  not  " obsejve, 
perform  and  keep  "  the  covenants,  does  not  apply  to  a  breach 
of  a  negative  covenant :  Evans  v.  Davis,  10  Ch.  D.  747. 

Provisoes  for  re-entry  in  cases  of  non-payment  of  rent  or 
non-performance  of  covenants  are  "  not  to  be  construed  with 
the  strictness  of  conditions  at  common  law,  but  being  matters 
of  contract  between  the  parties  they  should  be  construed  like 
other  contracts  ;"  Add.  on  Con  258  ;  Woodfall,  312. 

If  the  lessee  holds  in  consideration  of  the  rent  "and  con- 
dition" and  the  lease  contains  a  stipulation  and  "condition" 
on  the  part  of  the  lessee  not  to  assign  or  underlet,  an  assign- 
ment by  him  will  forfeit  the  lease  and  give  the  lessor  a  right 
to  re-enter :  Doe  v.  Watt,  8  B.  &  C.  308. 

An  agreement  to  hire  a  messuage  at  a  certain  rent  is  an 
agreement  to  pay  rent ;  and  if  a  power  of  re-entry  is  reserved 
"  in  case  of  breach  of  any  of  the  agreements  "  contained  in  the 
written  instrument  of  demise,  the  lessor  may  enter  for  non- 
payment of  rent :  Doe  v.  Kneller,  4  C.  &  P.  3. 

A  power  of  re-entry  in  case  the  lessor  carries  on  a  trade 
or  business  on  the  premises  demised,  authorizes  the  lessor  to  re- 
enter if  a  school  is  established :  Doe  v.  Keeling,  1  M.  &  S.  95. 
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But  when  particular  trades  or  occupations  are  specified  no  trade 
or  business  not  mentioned  in  the  specification  will  come  within 
the  proviso :  Jones  v.  Thome,  1  B.  &  C.  715.  If  there  is  a 
proviso  for  re-entry  in  the  event  of  the  tenant  becoming  bank- 
rupt or  insolvent  or  in  case  the  term  granted  should  be  taken 
in  execution  by  the  sheriff,  and  the  contingency  provided  for 
happen  the  lessor  will  be  entitled  to  take  possession  and  enjoy 
the  emblements:  Davis  v.  Eyton,  7  Bing.  154. 

The  court  will  not  give  a  meaning  to  that  which  has  no 
meaning  and  therefore  if  a  proviso  is  meaningless,  it  is  of 
course  nugatory :  Doe  v.  Carew,  2  Q.  B.  317  ;  but  see  Doe  v. 
Boivditch,  8  Q.  B.  973. 

If  the  lessor  has  the  custody  of  the  lease,  and  has  done 
anything  to  entrap  the  lessee  into  a  forfeiture,  by  misrepresent- 
ing the  proviso  or  covenants  or  witholding  necessary  informa- 
tion, the  law  will  not  permit  him  to  avail  himself  of  such  for- 
feiture :  Add.  on  Con.  260. 

If  a  person  who  holds  under  an  agreement  for  a  future 
lease  which  is  to  contain  certain  covenants  and  a  proviso  for 
re-entry  for  a  breach  of  these  covenants  does  an  act,  before  the 
lease  is  granted,  which  will  work  a  forfeiture  under  the  lease 
when  granted,  the  landlord  has  the  right  of  re-entry  and  to 
recover  possession  forthwith  :  Add.  on  Con.  261. 

The  landlord  must  prove  forfeiture  though  the  proof 
involves  a  negative  ;  Taylor  on  Evi.  343,  344. 

As  to  breach  of  covenant  to  assign,  etc.,  by  the  administra- 
trix of  lessee :  see  Lee  v.  Lorsch,  37  U.  C.  R.  262. 

The  court  will  since  the  Judicature  Act  dispose  of  questions 
in  their  equitable  rather  than  in  their  legal  aspect  in  all  cases 
where  under  the  former  practice  the  Court  of  Chancery  w^ould 
have  relieved  against  forfeiture :  Buckley  v.  Beigle,  8  0.  R.  85. 
.  As  to  right  of  re-entry  for  condition  broken,  see  Dumpor's 
tsase.  Smith's  L.  C.  119,  et  seq. 

See  also  "  Termination  of  Contract,"  4  Mews'  Dig.  1461  ; 
also  cases  cited  ante  81. 

Statutory  Power  of  Re  entry— Where  a  half  year's 
Tent  is  in  arrear. — Provision  is  made  by  R.  S.  O.  c.  143,  s.  s. 
17-20,  for  re-entry  by  the  landlord  whenever  it  happens  that 
a  half  year's  rent  is  in  arrear.     For  the  manner  of   exercising 
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such  right  and  its  consequences,  see  the  statute  post.  By 
sections  21  and  22  equitable  relief  is  provided  against  such  re- 
entry on  the  tenant's  payment  of  the  rent  in  arrear  with  costs^ 
within  forty  days  after  his  application  for  stay  of  proceeding  : 
(see  Appendix  post). 

Oonditions  Precedent  to  Forfeiture  for  breach  of 
covenants  or  conditions  (see  sec.  11,  R  S.  0.,  1887,  c.  143, 
given  at  length  in  the  Appendix  post).  This  section  is 
the  same  as  sect.  14  of  the  Imperial  Act  44  and  45  Vic,  c.  41. 
It  applies  to  leases  made  either  before  or  after  25th  March, 
1886,  and  has  effect  notwithstanding  any  stipulation  to  the 
contrary  ;  so  that  it  is  both  retrospective  and  compulsory  in 
its  terms,  but  it  does  not  apply  to  cases  of  forfeiture  for  non- 
payment of  rent.  By  sub-section  1  it  is  provided  that  forfei- 
ture for  breach  of  any  covenant  or  condition  in  the  lease  shall 
not  be  enforceable  without  notice  to  the  tenant,  and  failure 
on  his  part'to  compensate  for  the  breach  complained  of. 

It  has  been  held  that  under  this  provision  the  landlord  must 
expressly  require  the  tenant  to  remedy  the  breach  complained 
of,  (see  North  London  Land  Co.,  v.  Jaques,  49  L.  T.  659,  in 
which  relief  was  granted  for  failure  to  complete  a  house  in  a 
given  time). 

By  sub-section  2,  the  tenant  may  apply  to  the  Court  for 
relief  against  forfeiture  either  in  the  landlord's  action,  if  any, 
or  in  any  action  brought  by  himself,  and  relief  may  be  granted 
or  refused  on  such  terms  as  the  court  in  the  circumstances  of 
the  case  thinks  fit.  It  has  been  held  that  this  has  no  appli- 
cation where  the  landlord  has  actually  re-entered,  (see  Quilter 
V.  Mapleson,  9  Q.  B.  D.  675,  in  which  lelief  for  non-insurance 
was  granted),  that  although  no  notice  may  have  been  given, 
the  court  has  an  absolute  discretion  to  refuse  relief,  (see  Scott 
v.  Brown,  51  L.  T.  746,  in  which  relief  was  refused)  and  that 
for  relief  to  be  grantable  it  is  not  necessary  that  it  should 
have  been  claimed  in  the  defendant's  pleading,  (see  Mitch  ison 
V.  Thompson,  1  C.  &  E.  72,  in  which  relief  was  granted  for 
noo-repair  though  premises  in  a  very  dilapidated  condition). 

The  remaining  sub-sections  are  explanatory  and  define  thct 
cases  to  which  the  section  does  and  does  not  extend. 
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The  effect  of  the  section,  as  stated  in  Woodfall,  at  page  330, 
"  is  first  to  interpose  in  favor  of  the  tenant  the  requirement, 
which  did  not  exist  at  common  law,"  that  the  landlord  shall 
before  proceeding  to  enforce  a  supposed  right  of  re-entry,  give 
fair  notice  of  his  intention  so  to  do,  in  order  that  the  parties 
may  settle  the  matter  between  themselves,  without  resort  to 
the  court ;  and  secondly,  in  case  of  the  parties  failing  to  settle 
the  matter,  to  allow  the  tenant  (not  the  landlord,  whose  course 
will  be  if  he  wishes  to  push  the  matter  to  extremity  to  decline 
to  be  satisfied  with  the  compensation  offered)  to  apply  for  an 
adjustment  of  differences  to  a  court  having  the  most  absolute 
and  comprehensive  discretion." 

The  words  "  by  action  or  otherwise,"  in  sub-sec.  2,  seem  in- 
tended to  include  a  peaceable  re-entry  without  action  and  also  to 
prolong  the  time  within  which  the  tenant  may  apply  to  the 
court  to  restrain  the  delivery  of  the  writ  of  possession  to  the 
sheriff,  and  the  words  "  injunction  to  restrain"  seem  to  apply 
to  a  breach  of  negative  covenants  only:  Woodfall,  331.  (For  form 
of  notice  see  form  post). 

Where  the  Lease  is  determined  and  the  Tenant 
refuses  to  go  out — By  R.  S.  O.,  c.  143,  ss.  23-26,  provision  is 
made  that  in  case  the  lease  is  determined  (1)  by  the  landlord 
or  tenant  by  regular  notice  to  quit ;  and  (2)  a  lawful  demand 
of  possession  in  writing  made  and  signed  by  the  landlord  or 
his  agent,  is  served  personally  on  the  tenant  or  person  hold- 
ing or  claiming  under  him  or  left  at  the  dwelling  house  or 
usual  place  of  abode  of  such  tenant  or  person  ;  and  (3)  if  such 
tenant  or  person  refuses  to  deliver  up  possession  accordingly, 
and  the  landlord  proceeds  by  action  for  the  recovery  of  posses- 
sion, he  may  require  such  tenant  or  person  to  find  such  security 
as  ordered  by  the  court  or  a  Judge  for  the  purposes  and  in  the 
manner  set  forth  in  the  sections  mentioned.  (See  Appendix 
post). 

Effect  of  Re-entry  on  the  Lessee's  Liability  on  his 
Covenants— Forfeiture  of  the  lease  does  not  put  an  end  to 
the  lessee's  liability  for  breaches  of  covenant  that  had  accrued 
at  the  time  of  forfeiture  :  and  the  lessor  does  not  lose  any  of 
his  remedies,  for  breach  of  those  covenants  up  to  the  time  of 
re-entry, by  taking  advantage  of  the  forfeiture  and  re-entering: 
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Hartshorne  v.  Watson,^!  Bing.N.C.l78.  The  liability  of  the  lessee 
on  the  covenants  is  not  affected  by  the  neglect  of  the  landlord 
to  avail  himself  of  the  forfeiture,  but  if  he  brings  an  action  of 
ejectment  he  cannot,  in  general,  sue  for  breaches  of  covenant 
accruing  after  the  commencement  of  the  action,  Jones  v.  Garter, 
15  M.  &  W.  718 ;  Woodfall,  409  et  seq.  See  Graham  v. 
Lang,  10  O.R.  248  :  Baker  v.  Atkinson,  11  O.R.  735 ;  14  App. 
R.  409. 

Waiver  of  a  Forfeiture— Lessor's  right  of  Election— 

The  general  rule  in  law  is  that  when  a  man  has  a  right  to 
elect  to  do  a  thing  to  the  injury  of  another,  his  election  when 
once  made  is  tinal  and  conclusive  ;  and  the  right  of  entry  for 
forfeiture  of  a  lease  is  governed  by  this  law.  Add  on  Con.  2G0. 
"  Courts  of  law  lean  against  forfeitures,"  and  in  case  of  a  for- 
feiture of  a  lease,  the  landlord  havi»g  the  right  to  elect 
whether  he  will  enter  and  defeat  the  lease  or  not,  if  he  either 
by  word  or  act  evinces  his  intention  of  continuing  the  lease, 
the  forfeiture  is  waived  and  cannot  afterwards  be  annulled. 
If  knowing  of  a  forfeiturehe  tellsthe  tenant  that  he  is  still  tenant 
and  that  he  shall  hold  him  to  the  covenants  and  stipulations 
of  his  lease  the  election  is  made  and  the  landlord  cannot  aftei- 
wards  enter  for  the  forfeiture  :  Ward  v.  Day,  4  B.  &  S.,  337  ; 
Taylor  on  Evi.  726.  But  if  he  brings  ejectment  for  the  forfei- 
ture he  unmistakably  manifests  an  intention  to  determine  the 
lease,  and  a  subsequent  distress  is  no  waiver  of  the  foifeiture^ 
Grimwood  v.  Moss,  L.  R.  7,  C.  P.  360 ;  see  Smith's  L.  C.  125. 

The  forfeiture  is  not  waived  by  the  mere  passive  acquies- 
cence of  the  landlord,  see  Taylor  on  Evi.,  700,  701. 

Such  acts  as  acceptance  of,  or  demanding,  suing,  or  distrain- 
ing for  rent  accruing  due  after  forfeiture,  with  knowledge  at 
the  time  of  the  breach  of  the  condition  will  be  taken  as  strong 
evidence  of  an  intention  to  abandon  the  forfeiture  and  continue 
the  lease  :  Add.  on  Con.  261  ;  Woodfall,  322  ;  Taylor  on  Evi. 
698,  699. 

A  forfeiture  is  suspended  by  allowing  the  tenant  further 
time  to  repair :  Doe  v.  Meux,  1  C.  &  P.,  346 ;  and  a  waiver  of 
one  forfeiture  does  not  prevent  the  lessor  availing  himself  of 
subsequent  forfeitures  ;   Doe  v.  Bliss,  4  Taunt.    735.     In  the 
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following  case  payment  after  an  assignment  of  the  rent  due^ 
before  forfeiture  did  not  operate  as  a  waiver :  Dobson  v.  Soot- 
heran,  15  O.  R.  15.     See  R.  S.  O.  c.  143,  s.  18. 

Refer  to  R.  &  J.  Dig.  2037  et  seq.;  4  Mews'  Dig.  1499-1507  ; 
Roscoe  N.  P.  1004  ;  ffolderness  v.  Lang,  11  O.  R.  1  ;  Laxton  v. 
Rosenberg,  11  O.  R  199. 

Waiver  of  the  Benefit  of  a  Covenant  in  a  Lease. — 
By  the  R.  S.  O.  c.  143,  s.  14,  a  waiver  of  the  benefit  of  a 
covenant  or  condition  in  a  lease  on  the  part  of  the  lessor  since 
the  18th  September,  1865,  is  restricted  to  the  one  particular 
instance  to  which  it  relates. 

Relief  against  Forfeiture— Breach  of  Covenants  or 
Conditions  respecting  Insurance  or  Payment  of  Rent. 
—In  England  relief  against  forfeiture  is  provided  for  in  cer- 
tain cases  by  statute,  (44  and  45  Vic,  c.  41  s.  14),  and  by  a 
corresponding  enactment,  (R..  S.  O.,  1887,  c.  143,  s.  11),  relief 
will  be  given  in  Ontario  against  forfeiture,  (except  in  cases  of 
non-payment  of  rent  or  breach  of  covenants  not  to  assign  or 
underlet  or  bankruptcy  or  execution),  unless  notice  has  been 
given  specifying  the  particular  breach  complained  of  and 
requiring  the  lessee  to  remedy  the  breach  and  make  compensa- 
tion, and  the  lessee  fails  to  comply.     See  ante  p.  84. 

No  relief  would  formerly  be  given  in  case  of  forfeiture  for 
the  breach  of  any  covenant  other  than  covenants  to  pay  rent 
or  insure,  except  in  the  case  of  accident,  mistake  or  fraud,  or 
misleading  conduct  on  the  part  of  the  landlord  amounting  to 
a  waiver.  Add.  on  Con.  261 ;  Woodfall,  328 ;  Haghea  v.  Met. 
Ry.  Co.,  2  Ap.  Ca.  439.  By  R.  S.  0.,  1887,  c.  44,  sects,  25,  2& 
and  27,  the  Court  is  empowered  to  relieve  against  forfeiture 
for  breach  of  a  covenant  to  insure  when  no  loss  or  damage  by 
fire  has  happened,  and  the  breach  been  committed  by  mistake 
and  without  fraud  or  negligence,  and  there  is  an  insurance  on. 
foot  at  the  time  of  the  application  to  the  Court  in  conformity 
with  the  covenant  to  insure  upon  such  terms  as  the  Court  may 
think  fit. 

Where  relief  is  granted  the  Court  is  directed  to  cause  a 
record  of  such  relief  being  granted  to  be  made  by  endorse- 
ment on  the  lease  or  otherwise. 
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These  sections  are  applicable  to  leases  for  a  term  of  years 
■absolute,  or  determinable  on  a  life  or  lives  or  otherwise,  and 
also  a  life  of  the  lessee  or  lives  of  any  other  person  or  per- 
sons.    See  the  Act  post. 

A  restriction  is  placed,  by  the  R.  S.  O.,  c.  148,  s.  12  and  13, 
upon  the  effect  of  a  license  given  to  any  lessee  since  18th 
Sept.,  1865,  to  do  any  act  which  without  such  license  would 
create  a  forfeiture  or  give  the  right  to  re-enter,  whereby  such 
license  is  made  to  extend  only  to  the  permission  actually 
given,  etc.     See  the  Act. 

Assignment  after  Forfeiture. — A  right  of  entry  which 
has  accrued  on  a  forfeiture  cannot  be  assigned ;  and  therefore 
the  assignee  of  the  reversion  cannot  take  advantage  of  any 
forfeiture  incurred  before  the  assignment,  but  he  is  entitled 
to  the  benefit  of  the  covenant  and  condition  of  re-entry  in 
respect  of  any  subsequent  or  continuing  breach.  Crane  v. 
Batten,  23  Law  T.  R.  220  ;  Hunt  v.  Bishop,  8  Ex.  675  ;  Wood- 
fall,  239.     See  Dobson  v.  Sootheran,  15  O.  R.  15. 

Surrender— Deeds  and  Agreements  of  Surrender. — 
A  surrender  in  writing  of  an  interest  in  any  tenements  or 
hereditaments  not  being  an  interest  which  might  by  law  have 
been  created  without  writing  must  be  made  by  deed.  R.  S. 
O.,  1887,  c.  100,  s.  8 ;  Imp.  Stat.  8  and  9,  Vic.  c.  106,  s.  3.  See 
Doe  V,  Denison,  8  U.  C  R.  185. 

An  estate  for  life  or  years  which  cannot  be  created  without 
deed  cannot  be  surrendered  without  deed,  and  if  the  estate 
may  be  created  and  has  been  created  without  deed  it  may  be 
surrendered  without  deed  :  Farmer  v.  Rogers,  2  Wils.  26  ;  Add. 
on  Con.  262  ;  Taylor  on  Evi.  857. 

A  surrender  under  seal  is  at  common  law  a  conveyance  for 
the  perfection  of  which  the  bare  grant  alone  is  requisite,  and 
is  said  to  immediately  divest  the  estate  out  of  the  surrenderor 
and  vest  it  in  the  surrenderee ;  and  though  it  forms  a  contract, 
and  there  must  be  a  mutual  consent  to  every  contract,  yet  that 
consent  is  implied  on  the  principle  that  being  a  gift  it  imports 
a  benefit,  and  an  assumpsit  to  take  a  benefit  may  be  pre- 
sumed, but  this  only  applies  to  the  surrender  of  estates  evi- 
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•dently  beneficial  to  the  surrenderee.  Where  there  is  uncer- 
tainty as  to  the  benefit  there  will  be  no  implied  assent  or  ac- 
ceptance.    Add.  on  Con.  263,  264. 

A  tenant  holding  under  a  parol  demise  for  less  than  three 
years  may  surrender  the  term  by  an  agreement  in  writing 
signed  by  both  parties  if  it  is  intended  to  take  immediate 
effect,  but  there  cannot  be  a  surrender  to  take  place  in  futuro. 

Nothing  more  than  an  agreement  or  covenant  to  surrender 
can  be  entered  into  before  the  estate  of  the  termor  is  to  be 
extinguished ;  and  there  will  be  no  actual  surrender  by  the 
tenant  and  no  right  of  entry  on  the  part  of  the  landlord  by 
the  mere  force  of  the  contract.  Add.  on  Con.  262  ;  see  also 
<Jaiyenter  v.  Hall,  16  C.  P.  90. 

An  insufficient  notice  to  quit  accepted  in  writing  under  the 
landlord's  signature  does  not  of  itself  amount  to  a  surrender 
of  the  term  if  it  is  to  operate  in  futuro.  Add.  on  Con.  263- 
But  an  agreement  between  the  landlord  and  the  tenant  that 
the  tenancy  should  cease  and  the  landlord  re-enter  acted  upon 
by  the  tenant  quitting  and  the  landlord's  re-entry  has  been 
held  to  work  a  surrender  by  operation  of  law.  Smith's  L.  C. 
2061. ;  Dodd  V.  Acklom,  7  Sc.  N.  R  423  ;  and  see  cases  cited 
Add.  on  Con.  263.  The  mere  acceptance  of  the  key  alone 
without  any  entry  on  the  premises  by  the  landlord  is  no  evi- 
dence of  a  surrender,  and  the  mere  fact  of  the  tenant  abandon- 
ing the  premises  and  the  landlord  enteiing  thereon  for  the 
purpose  of  airmg  the  rooms  or  letting  thera,and  not  with  a  view 
to  taking  possession  of  them  as  landlord,  will  not  amount  to  a 
surrender.  Bessell  v.  Landsberg,  7  Q.  B.  638  ;  see  also  Oastler 
V.  Henderson,  2  Q.  B.  D.  .575  ;  Nixon  v.  Malthy,  7  App.R.  371. 

As  to  surrender  see  Ont.  Dig.,  1884-1887, 397-401  ;  R.  and  J. 
Dig.  2040-2045;  Woodfall,  296  etseq.:  4  Mews'  Dig.  1509;  D.  and 
L.  Dig.  677-679. 

As  to  when  surrender  presumed  see  Taylor  on  Evi.  158, 
'  159. 

Surrenders  by  act  and  Operation  of  Law.— take  place 
where  the  owner  of  a  particular  estate  has  been  a  party  to 
some  act,  the  validity  of  which  he  is  afterwards  estopped  from 
disputing,  and  which  would  not  be  valid  if  his  particular 
•estate  had  continued  to  exist.  Thus  if  a  lessee  for  years 
8 
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accepts  a  new  lease  from  his  lessor,  he  is  estopped  from  sayiog^ 
that  his  lessor  had  not  power  to  make  the  new  lease  ;  and  as 
the  lessor  could  not  do  this  until  the  prior  lease  had  been  sur- 
rendered, the  law  says  that  the  acceptance  of  such  new  lease  is. 
of  itself  a  surrender  of  the  former  lease.  So  if  there  be  a  ten- 
ant for  life,  remainder  to  another  in  fee,  and  the  remainder- 
man comes  on  the  land  and  makes  a  feoffment  to  the  tenant 
for  life,  who  accepts  a  livery  thereon,  the  tenant  for  life  is 
thereby  estopped  from  disputing  the  seisin  in  fee  of  the 
remainder-man  ;  and  so  the  law  says  that  such  acceptance  of 
livery  amounts  to  a  surrender  of  his  life  estate.  Again  if  ten- 
ant for  years  accepts  from  his  lessor  a  grant  of  a  rent  issuing 
out  of  the  land  and  payable  during  the  term,  he  is  thereby 
estopped  from  disputing  his  lessor's  right  to  grant  the  rent ; 
and  this  could  not  be  done  during  his  term,  therefore  he  is 
deemed  in  law  to  have  surrendered  his  term  to  the  lessor. 

The  acts  in  pais  which  bind  parties  by  way  of  estoppel 
are  all  acts  which  anciently  were,  and,  in  contemplation  of  law, 
have  always  continued  to  be,  acts  of  notoriety  not  less  formal 
and  solemn  than  the  execution  of  a  deed,  such  as  livery,  entry ,^ 
acceptance  of  an  estate,  and  the  like.  Whether  a  party  had 
or  had  not  concurred  in  an  act  of  this  sort  was  deemed  a  matter 
v^^hich  there  could  be  no  difficulty  in  ascertaining ;  and  then 
the  legal  consequences  followed :  Lyon  v,  Reid,  13  M.  &;  W. 
•SOS  ;  Smith's  L.  C.  20G4.  But  in  the  case  of  a  lease  under 
seal  the  acceptance  of  a  parol  demise  by  the  lessee  will  not 
work  a  surrender  of  the  former  lessee,  nor  will  it  do  so  if  the 
new  lease  is  wholly  or  partially  invalid  :  Doe  v.  Poole,  11  Q.  B, 
718 :  Doe  v.  Courtenay,  11  Q.  B.  702  ;  nor  will  a  mere  agree- 
ment for  an  increased  rent  create  a  new  tenancy :  Geeckie  w 
Monk,  1  C.  &  K.  307 :  Doe  v.  Geeckie,  5  Q.  B.  Sil :  Crowley  v. 
Vitty,  7  Ex.  319. 

As  to  where  new  tenancy  ia  not  created  after   tenancy 
expires :  see  Kelly  v.  Irwin,  17  C.  P.  351. 

As  to  surrender  by  operation   of  law :  see  R.  &  J's.  Dig. 
2040-2045. 

As  to  a  surrender  of  a  term  under  the  Statute  of  Frauds  or 
by  operation  of  law :  see  also  Ont.  Dig.  1882-1884,  410. 
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As  to  the  law  bearing  on  the  construction  and  operation  of 
leases  and  their  terms  and  cancellation:  see  Ont.Dig.  1882-1884, 
407-410  and  Ont.  Dig.  1884-1887,  394-397. 

Where  buildings  were  burned  and  the  tenant  left  the  place, 
the  landlord  coming  in  to  plough  and  put  in  crop,  held  no  evi- 
dence to  support  a  surrender  in  law  :  Nixon  v.  Malthy,  7  App. 
R.  371. 

As  to  effect  of  change  in  partnership  firm  and  occupation  : 
Laivrence  v.  Faux,  2  F.  &  F.  435  distinguished  ;  see  Gault  v. 
Shepard,  14  App.  R.  203;  Wallbridge  v.  Qaujot,  \^  App. 
R.  460. 

Surrender  by  assignee  of  part  of  the  demised  premises  :  sec 
Baynton  v.  Morgan,  21  Q.  B.  D.  101. 

The  meaning  of  "  a  sunender  by  act  and  operation  of  law" 
discussed  ;  Taylor  on  Evi.,  858-864 ;  Smith's  L.  C.  2064-70. 

Substitution  of  a  New  Tenant  in  place  of  the  Original 
Tenant. — -The  "  open  and  notorious  shifting  of  the  actual  pos- 
session of  corporeal  property,  in  execution  of  an  agraement  be- 
tween the  lessor  and  lessee  and  a  third  party,  to  substitute 
such  third  party  as  lessee  in  place  of  the  original  lessee  "  will 
operate  as  a  surrender  of  the  original  lease :  Taylor  v.  Chap- 
man, Peake's  Add.  Cas.  19 :  Cocking  v.  Ward,  1  C.  B.  868 : 
Kelly  V.  Webster,  12  C.  B.  283. 

In  such  cases  the  mere  change  of  possession  without  any 
agreement  of  substitution,or  the  mere  agreement  for  a  new  ten- 
ancy without  any  act'jial  change  of  possession  will  not  show  that 
a  new  lease  has  been  granted  and  accepted  :  Doe  v.  Williams, 
6  B.  &;  C.  41  ;  it  must  therefore  be  shown  that  the  new  tenant 
has  been  expressly  accepted  and  received  by  the  landlord  as 
his  lessee  in  place  of  the  old  tenant,  by  the  mutual  agreement 
of  all  parties :  Graham  v.  Whichelo,  1  Cr.  &  M.  188 :  McDon- 
nell V.  Pope,  9  Hare,  707  :  Matthetvs  v.  Sawell,  8  Taunt.  270. 

The  mere  acceptance  of  rent  by  the  landlord  from  an 
assignee  or  under-tenant  in  possession  of  the  demised  premises, 
is  not  evidence  of  an  acceptance  of  the  assignee  as  lessee  in 
place  of  the  original  lessee,  the  presumption  being  that  the 
rent  was  paid  by  the  assignee  or  under-tenant  as  the  agent  of" 
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the  original  lessee  and  on  his  behalf :  Gopeland  v.  Oubbins,  1 
Stark.  96 ;  Doe  v.  Wood,  14  M.  &  W.  682 ;  Add.  on  Con.  265 ; 
Woodfall,  305. 

Surrender  and  Acceptance  of  Surrender  by  Joint- 
Tenants — All  acts  "  done  by  one  joint-tenant  which  is  for  the 
benefit  of  his  companions  will  bind  them  ;  but  those  acts  which 
prejudice  his  companions  in  estate  will  not  bind  them  ;  and  if 
the  benefit  be  doubtful,  two  joint-tenants  have  no  right  to  elect 
*or  the  third.  A  surrender  therefore,  or  acceptance  of  a  surren- 
der, by  one  of  several  joint-tenants  will  not,  in  general,  bind 
the  others,"  Add.  on  Con.,  265  ;  Right  v.  Guthell,  5  East,  498. 
But  acquiescence  on  the  part  of  one  joint-tenant  in  the  acts 
of  his  co-owner,  who  has  been  entrusted  with  the  management 
of  the  business  in  which  they  are  jointly  interested,  will  bind 
him  :  Dodd  v.  Acklom,  7  Sc.  N.  R.  415. 

Non-extinguishment  by  Surrender  of  Derivative 
Estates. — "  If  a  lessee  from  year  to  year  grants  an  under-lease 
of  part  of  the  premises  demised  to  him  and  then  surrenders  his 
term  the  surrender  will  not  destroy  the  estate  and  interest  of 
the  under-lessee  if  the  latter  has  not  concurred  in  and  been  a 
party  to  the  surrender."     Add.  on  Con.,  265  ;  Woodfall,  372. 

Effect  of  Surrender  on  Existing  Breaches  of  Cove- 
nant.— The  lessee  is  not  relieved  by  a  surrender  of  the  lease 
from  his  liability  for  breaches  of  covenant  previous  to  the  sur- 
render. The  lessor  may  therefore,  after  surrender,  recover 
anything  due  to  him  before  the  surrender,  for  rent  or  other- 
wise, upon  the  lessee's  covenants:  Attorney -General  v.  Gox,  3 
H.  L.  C.  240  ;  Woodfall.  306. 

Concerning  lease  and  its  terms  as  between  mortgagor  and 
mortgagee,  the  assignment  of  lease,  its  forfeiture  and  sur- 
render, and  attornment  by  tenant,  see  Out.  Dig.  1884-1887, 
397-401. 

Notice  to  Quit,  when  Necessary. — When  the  lease 
specifies  the  term  or  event  upon  which  the  tenancy  is  to  deter- 
mine, both  parties  are  equally  apprised  of  the  determination 
of  the  term,  and  no  notice  to  quit  is  necessary  :  Right  v.  Darby, 
1  T.  R.  162  ;  ib-  54.  For  example,  if  the  demise  is  for  one  year, 
or  for  a  certain  number  of  years,  or  until  a  particular  day,  no 
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notice  is  required  :  Cobb  v.  Stokes,  8  East,  358  ;  see  also  Magee 
V.  Oilmour,  17  O.  R.  620. 

A  notice  is  made  necessary  either  by  local  custom,  by  the 
common  law,  or  by  some  express  stipulation  on  the  subject : 
Woodfall,  334. 

If  the  tenancy  is  from  year  to  year,  half  a  year's  notice 
must  be  given  on  either  side  to  determine  the  tenancy,  which 
notice  may  be  given  in  the  first  as  well  as  any  subsequent 
year.     Add.  on  Con.,  265 ;  Smith's  L.  C.  1350. 

No  notice  is  necessary  where  a  party  holds  for  the  full 
term  intended  to  have  been  granted  under  an  agreement  for  a 
lease,  or  a  void  lease  by  reason  of  its  not  being  made  by  deed, 
and  ejectment  may  be  brought  against  him  immediately  on  the 
expiration  of  the  term.  Add.  on  Con.,  266;  Woodfall,  339; 
Smith's  L.  C.  1349. 

No  notice  to  quit  is  necessary  to  determine  a  tenancy  at  <: 
will,  but  there  must  be  a  formal  demand  of  possession,  or  notice 
of  the  determination  of  the  will  on  the  landlord's  part,  before 
ejectment  can  be  brought :  Woodfall,  340.  The  tenant  at 
will  must  also  give  notice  to  the  landlord  of  his  abandonment, 
and  his  intention  to  put  an  end  to  the  tenancy,  in  order  to 
relieve  himself  of  his  liability  for  rent  or  compensation  for  use 
and  occupation. 

The  occupation  of  a  servant  or  agent  on  behalf  of  his  master 
or  principal  may  be  terminated  and  the  owner  may  assume 
possession  at  any  time  without  notice  to  quit :  White  v.  Bailey, 
10  C.  B.  N.  S.  227  ;  Fowke  v.  Turiier,  12  Can.  L.  J.  K.  S.  140  ; 
Nash  V.  Sharp,  5  Can.  L.  J.  N.  S.  73  ;  Add.  on  Con.  266. 

If  the  tenancy  and  possession  are  adverse,  or  if  the  occupier 
holds  over  after  the  expiration  of  the  lease,  or  after  forfeiture, 
or  after  the  abandonment  of  an  agrf  eraent  for  lease  or  contract 
of  sale,  or  after  the  tenancy  has  been  determined  by  dissolution 
of  partnership,  and  continues  in  possession  without  the  con- 
sent and  against  the  will  of  the  owner,  the  latter  is  entitled  to 
recover  possession  without  any  notice  to  quit,  or  he  may  enter 
and  take  possession  if  the  tenant  leaves  the  premises  vacant : 
Add.  on  Con.,  266  ;  Woodfall.  339  •  Where  the  defendant  dis- 
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claimed  being  tenant  to  the  plaintiff  it  was  held  that  the  former 
was  not  entitled  to  notice  to  quit :  Magee  v.  Gilmour,  17  0.  R. 
<)20. 

As  to  when  notice  to  quit  is  required  to  end  tenancy 
created  by  payment  of  rent,  see  Reeve  v.  Thompson,  14  O.  R. 
499. 

A  tenant  cannot  quit  without  notice,  although  the  premises 
are  out  of  repair:  Taylor  on  Evi.  1002. 

A  lessor  who  is  only  tenant  at  will,  or  has  made  a  prior 
lease  of  the  lands,  or  morto^afjed  them  so  as  to  crive  the  mort- 
g^i-gee  a  right  of  entry  and  to  deprive  himself  of  the  power  of 
granting  a  lease  for  the  term  specified,  may  be  turned  out 
without  any  previous  notice  to  quit  from  the  party  who  has 
the  title  :  Keech  v.  Hall,  1  Doug.  21. 

But  if  the  lessor  had  full  right  to  grant  the  demised  premises 
for  the  term,  at  the  time  of  making  the  lease,  any  subsequent 
grant,  mortgage,  sale  or  lease  will  not  affect  the  tenant's  right 
of  possession,  or  in  any  way  dispense  with  the  usual  notice  to 
quit.     Add.  on  Con.,  267  ;  Woodfall,  341. 

But  a  mortgagee  may  recover  in  ejectment  without  giving 
notice  to  quit  against  a  tenant  who  claims  under  a  lease  from 
the  mortgagor  granted  after  the  mortgage  without  privity  of 
the  mortgagee :  Keech  v.  Hall,  Smith's  L.  C.  823. 

See  "Notice  to  Quit,"  4  Mews'  Dig.  1461-86.  '* 

How  the  Notice  may  be  given,  and  by  Whom. — The 
notice  "  may  be  given  by  the  landlord  or  by  the  tenant,  or  by 
the  authorized  agent  of  either  part}'- :  "  Woodfall,  342.  It  may 
be  given  orally  by  the  lessor  or  by  his  agent,  unless  there  is  an 
express  agreement  or  stipulation  for  a  notice  in  writing  :  Add. 
on  Con  267. 

A  mere  receiver  of  rents  has  no  authority  to  give  the  notice, 
but  an  agent  or  receiver  who  is  entrusted  with  the  general 
management  of  landed  property,  with  authority  to  let  lands 
from  year  to  year,  has  a  general  authority  also  to  determine 
such  tenancies  by  a  notice  to  quit :  Doe  v.  Mizem,  2  M.  &  Rob. 
56.  He  may  give  the  notice  in  his  own  name,  it  being  unne- 
cessary that  his  authority  should  appear  on  the  face  of  the 
document :  Jones  v.  Phipps,  L.  R.  3,  Q.  B.  507. 
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The  steward  of  a  corporation  who  is  entrusted  with  the 
letting  of  the  corporate  estates  may  give  notice  to  quit,  and 
requires  no  authority  under  seal  from  the  corporation  for  the 
purpose  :  Roe  v.  Pierce,  2  Campb.  96. 

A  notice  by  one  of  several  joint  lessors  or  joint  owners  of 
the  property  on  behalf  of  himself  and  the  others  is  sufficient : 
Alford  V.  Vickery,  1  Car.  &  M.  280  ;  and  the  subsequent  assent 
of  all  such  joint  owners  to  the  notice  is  equal  to  a  precedent 
authority  :  Abbott,  C.  J.,  3  B.  &  Aid.  690. 

If  it  is  provided  by  the  agreement  that  a  written  notice 
shall  be  given  by  all  of  them  under  their  respective  hands,  the 
notice  must  be  signed  by  all :  Right  v.  Outhell,  5  East.  497. 

The  notice  may  be  given  by  an  agent  on  their  behalf,  but 
it  must  be  given  in  the  names  of  the  joint  owners,  the  princi- 
pals, unless  the  agent  has  a  general  authority  to  let  their  lands : 
Jones  v.  Phipps,  L.  R  3,  Q.  B.  507. 

If  the  agent's  authority  is  not  sufficient  at  the  time  the 
notice  is  given,  no  subsequent  recognition  of  it  by  the  landlord 
will  validate  it :  Goodtitle  v.  Wooaward,  3  B.  &  Aid.  689. 

Where  one  cfr  more  joint  owners  dissent  from  the  notice 
those  who  have  joined  in  giving  the  notice  are  entitled  to  enter 
and  hold  possession  of  the  demised  premises  and  take  the  rents 
and  profits  of  the  land  jointly  with  the  tenant  or  lessee  of  the 
others  who  refused  to  join  in  such  notice :  Doe  v.  Chaplin,  3 
Taunt.  120. 

Form  and  Effect  of  the  Notice.— Alternative  and 
Peremptory  Notices. — No  particular  form  of  notice  is  neces- 
sary, but  it  must  include  and  extend  to  all  of  the  premises 
demised,  and  specify  the  proper  time  for  the  determination  of 
the  tenancy. 

A  notice  to  quit  "  all  the  property  you  hold  of  me,"  addressed 
to  the  tenant,  is  a  sufficient  description  of  the  premises,  and 
any  general  description  applicable  to  the  whole  of  the  property 
is  good  :  Doe  v.  Church,  3  Campb.  71  But  if  the  notice 
■applies  only  to  part  of  premises  demised  together  at  one  entire 
rent,  it  is  insufficient :  Doe  v.  Archer,  14  East,  245. 

A  mere  mis-description  of  the  property  or  a  mistake  in  the 
name  of  the  tenant  to  whom  it  is  addressed  is  not  fatal  if  the 
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tenant  is  not  misled  or  prejudiced  by  it,  and  so  long  as  th& 
tenant  is  not  misled  and  the  intention  is  clear,  a  mistake  in 
the  year  is  not  fatal :  Add.  on  Con.  268  ;  Woodfall,  34?7. 

The  notice  should  be  a  peremptory  notice  to  quit,  clear  and 
certain  in  its  terms,  and  not  ambiguous  and  optional ;  therefore 
if  it  be  drawn  up  in  the  alternative,  and  seems  to  have  been 
intended  either  to  put  an  end  to  the  lease  or  obtain  an  increased 
rent,  the  tenant  may  elect  to  remain  in  possession,  paying  an 
increased  rent.  But  if  the  notice  is  a  notice  to  quit  or  pay 
double  the  annual  value  under  the  statute  (11  Geo.  2,  c.  19,  s.. 
18,)  imposing  penalties  on  tenants  for  holding  over  after  a 
notice  to  quit  the  alternative  notice  so  given  will  be  construed 
as  a  peremptory  notice  to  quit,  accompanied  by  a  warning  to 
the  tenant  of  the  penal  consequences  of  disobedience,  and  not 
as  an  offer  of  a  new  bargain  and  a  new  lease  at  an  increased 
rent:  see  Woodfall,  345  ;  Add.  on  Con.  268  ;  Mayne  on  Dam. 
226,  227.  See  "  Form  and  Validity  of  Notice,"  4  Mews'  Dig. 
1472-1475. 

Of  the  time  of  Quitting  Specified  in  the  Notice. — 
If  the  term  expires  at  one  period  and  the  notice  to  quit  at 
another,  it  is  fatal  to  the  validity  of  the  notice,  and  the  lessor 
cannot  safely  act  upon  it.  Doe  v.  Lea,  11  East,  312  ;  the  time 
specified  in  the  notice  must  therefore  correspond  with  the  term 
of  hiring  unless  it  is  given  in  the  exercise  of  a  power  to  deter- 
mine the  tenancy  expressly  reserved  in  the  lease  or  agreement : 
Bridges  v.  Potts,  17  C.  B.  N.  S.  314. 

Where  it  is  agreed  that  a  tenant  holding  from  year  to  year 
should  quit  on  a  quarter's  notice,  the  notice  must  be  a  quarter's 
notice  to  quit  at  the  expiration  of  the  current  year :  Doe  v. 
Donovan,  1  Taunt.  555 ;  and  if  the  hiring  is  from  half  year  to 
half  year  determinable  by  six  months'  notice  to  quit,  the  ten- 
ancy may  be  determined  by  notice  at  the  end  of  any  half  year: 
Doe  V.  Grafton,  18  Q.  B.  496  ;  and  so  if  the  tenancy  is  quar- 
terly, monthly  or  weekly,  the  notice  must  be  one  terminating 
the  lease  at  the  end  of  the  current  quarter,  month  or  week. 

If  the  hiring  is  from  month  to  month  and  the  rent  payable 

weekly,  the  notice  must  be  a  notice  to  quit  at  the  end  of  the 
current  month. 
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A  hiring  for  one  single  quarter,  month  or  week,  terminates 
at  the  end  of  the  term  without  notice. 

In  the  absence  of  any  agreement  to  the  contrary  the  term 
will  commence  at  the  time  of  the  tenant's  entering  and  taking 
possession  :  Add.  on  Con.  269,  270. 

A  notice  "  to  quit  at  the  end  of  the  first  year  of  your  tenancy 
which  expires  half  a  year  after  the  date  of  this  notice,"  and 
also  a  notice  "  to  quit  at  the  expiration  of  the  current  year  of 
your  tenancy,"  will  be  sufficient,  if  it  is  given  half  a  year  prior 
to  the  expiration  of  the  current  year  of  hiring :  Doe.  v.  Butler ^ 
2  Esp.  589. 

It  has  been  decided  that  a  notice  given  in  the  alternative, 
so  as  to  hit  one  of  two  periods  on  which  it  is  known  that  the 
term  ends,  is  perfectly  good :  Doe.  v.  Wrightnian,  4  Esp.  6. 

A  notice  to  a  weekly  tenant  whose  tenancy  commenced  on 
Wednesday  "  to  quit  on  Friday  provided  his  tenancy  com- 
menced on  Friday  or  otherwise  at  the  end  of  his  tenancy  next, 
after  one  week  from  the  date  hereof  "  was  held  good  notice  to 
determine  the  tenancy  at  the  expiration  of  a  week  from  the 
subsequent  Wednesday  :  Doe  v.  Scott,  4t  Moo.  &  P.  20.  "  In 
case  of  tenancies  from  week  to  week  and  from  month  to  month, 
a  week's  notice  to  quit  and  a  month's  notice  to  quit  respec- 
tively, ending  with  the  week  or  the  month,  as  the  case  may  be 
rihall  be  sufficient  notice  to  determine  respectively,  a  weekly  or 
monthly  tenancy  "  :  R.  S.  O.,  1887,  c.  143,  s.  15.  A  "  legal 
notice  to  quit "  means  the  notice  to  quit  required  by  law  and 
not  one  depending  on  the  express  stipulations  of  the  parties  : 
Friend  v.  Shaw.  20  Q.  B.  D.  374.  See  Mayne  on  Dam.  226  ; 
"  Expiration  of  Notice"  4  Mews'  Dig.  1475-1478. 

On  the  application  of  the  Motice  to  the  Current  Term 
of  Hiring — When  the  notice  is  intended  to  apply  to  the  cur- 
rent term  of  hiring  if  it  is  given  too  near  the  end  of  the  current 
term  to  be  a  good  notice  for  that  term,  it  will  not  apply  to  the 
next  term  of  holding,  and  a  fresh  notice  must  therefore  be 
given  :  Doe  v.  Morphett,  7  Q.  B.  577.  A  notice  served  on  the 
17th  June  to  quit  "  on  the  11th  October,  now  next  ensuing,  or 
such  other  day  and  time  as  your  said  tenancy  may  expire  on,' 
is  not  a  good  notice  for  Michaelmas  in  the  following  year  ;  for 
it  is  always  understood  that  the  notice  applies  to  the  year  in 
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which  it  is  given,  and  unless  the  intention  of  the  landlord  that 
the  notice  should  apply  to  the  next  year  of  holding  if  invalid 
for  the  first  is  clear,  it  will  not  operate  as  a  notice  for  the 
succeedinor  year :  Mills  v.  Goff,  14  M.  &  W.  72. 

A  notice  dated  27th  and  served  on  the  28th  September  re- 
quiring a  tenant  to  quit  at  "  Lady  day  (29th  September)  next, 
or  at  the  end  of  his  current  year,"  was  held  to  mean  a  six 
months'  and  not  a  two  days'  notice  to  quit,  and  as  it  could  not 
be  intended  to  apply  to  the  year  in  which  it  was  given,  of 
which  two  days  only  remained,  it  must  be  taken  to  apply  to  the 
next  year  :  Doe  v.  GvZliford,  4  D.  &  R.  249. 

And  where  a  yearly  tenancy  expired  in  February,  and  on 
22nd  October,  1833,  a  notice  was  given  to  quit  "  at  the  expir- 
ation of  half  a  year  from  the  delivery  of  this  notice  or  at  such 
other  time  as  your  present  year  s  holding  shall  expire  after  the 
expiration  of  the  delivery  of  this  notice,"  it  was  held  a  good 
notice  for  February,  1835:  Doe  v.  Smith,  5  Ad.  &  E.  350 ; 
Woodfall,  350 ;  Add.  on  Con.  271 ;  and  see  Smith's  L.  C.  1347, 
etseq.;  R.  &  J's.  Dig.  pp.  1164-1167,  2080-2081,  4453. 

"The  coniinencement  of  the  current  year  of  the 
Tenancy  is  generally  regulated  by  the  original  holding,"  and 
notice  to  quit  should  be  given  accordingly.  This  rule  generally 
prevails  even  where  the  original  term  did  not  end  at  the  same 
time  of  year  as  it  commenced.  Where  premises  were  demised 
by  an  agreement  dated  13th  of  August,  1838,  for  the  term  of 
"  one  year  and  six  months  certain,"  three  calendar  months' 
notice  to  be  given  on  either  side  previous  to  the  termination 
of  the  tenancy,"  and  the  tenant  entered  and  held  possession 
beyond  the  year  and  six  months,  and  on  7th  May,  1840,  the 
lessor  gave  the  tenant  notice  to  quit  on  the  13th  August  next, 
the  notice  was  held  to  be  good  as  the  year  of  hiring  was  cal- 
culated from  that  day  and  not  from  the  termination  of  the 
year  and  six  months :  Doe  v.  Dobell,  I  Q.  B.  806  ;  Doe  v. 
Samuel,  5  Esp.  173  ;  Woodfall,  350  ;  Add.  on  Con,  271. 

The  same  rule  was  also  applied  in  the  case  of  a  tenant  who 
entered  into  possession  under  an  agreement  for  a  lease  for  five 
years  and  a-half,  and  the  lease  was  never  granted,  but  the 
tenant  continued  to  occupy,  and  when  the  original  term  was 
nearly  expired  negotiations  were  entered  into  for  further  lease 
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«;t  an  increased  rent  to  commence  at  the  expiration  of  the  term 
of  five  years  and  a-half,  and  this  lease  was  never  executed,  but 
the  tenant  continued  in  occupation  of  the  premise^*,  paying  the 
increased  rent,  v.nd  it  was  held  that  the  current  year's  tenancy 
must  be  calculated  from  the  original  entry  of  the  tenant  on  the 
premises:  Bevrey  v.  Lindley,  4  Sc.  N.  R.  61,  and  Add.  on  Con. 
■271  ;  Woodfall,  350. 

But  on  the  other  hand  where  an  under-tenant  holds  over, 
and  pays  rent  after  the  expiration  of  a  lease  for  fourteen  years 
and  a  half,  commencing  on  the  25th  December,  and  ending  on 
24th  June,  a  notice  given  on  24th  December  requiring  him  to 
•quit  on  24th  June  is  good  :  Doe.  v.  Lines,  11  Q.  B.  402  ;  Walker 
V.  Gode,  6  H.  &  N.  594. 

Admissions  by  the  Tenant  of  the  Oommencenient 
of  the  Term. — Notice  to  quit  upon  a  certain  day  is  not  now 
even  prima  facie  evidence  that  the  tenancy  ends  on  the  day 
mentioned :  Doe  v.  Calvert,  2  Campb.  388.  But  if  the  tenant 
is  expressly  told  that  he  must  leave  after  the  expiration  of  six 
months,  or  if  a  written  notice  is  served  personally  on  the  lessee 
^nd  the  latter  reads  it  and  makes  no  objection  to  it,  this  is 
prima  facie  evidence  to  go  to  a  jury  that  the  time  of  quitting 
is  correctly  stated  in  the  notice,  but  if  he  cannot  read,  or  does 
not  read  it,  or  if  it  is  not  read  to  him  in  the  presence  of  the 
person  who  serves  it  upon  him  it  goes  for  nothing:  Doe  v. 
Womhtvell,  2  Campb.  559  ;  Taylor  on  Evi.  701,  Title  "Admis- 
sions implied  fronj  acquiescence." 

But  the  defendant  may  rebut  such  prima  facie  evidence  by 
direct  evidence  of  a  different  holding :  Oakapple  v.  Copous,  4, 
T.  R.  361  ;  Brown  v.  Burtinshaw,  7  D.  &  R.  603. 

If  the  period  is  uncertain  and  the  landlord  applies  to  the 
tenant  for  information  the  latter  is  bound  by  the  information 
he  gives,  and  cannot  be  permitted  afterwards  to  set  up  a 
different  holding  for  the  purpose  of  defeating  proceedings  taken 
by  the  landlord  on  the  strength  of  the  tenant's  statement :  Doe  v. 
Lamhly,  2  Esp.  625. 

With  reference  to  dispute  as  to  commencement  of  term,  see 
Bartlett  v.  Thompson,  16  O.  R.  716. 


1( 
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V. <55  *■  ^iff®^®!^^  Periods  of  Entry. — When  different  parts  of 
.  ^'^^  th<^- demised  premises  are  entered  upon  at  different  times  the 
^  ^.,v.notice  to  quit  oiight  to  refer  to  the  tenant's  entry  on  the  prin- 
cipal and  substantial  subject  of  the  demise.  That  is  to  say,  if 
buildings  and  land  are  le"".  together  to  be  entered  upon  at  differ- 
ent times  or  held  from  different  periods,  and  the  buildings 
form  the  principal  subject  of  the  demise,  and  the  land  is  only 
accessory  thereto,  the  notice  should  refer  to  the  tenant's  entry 
upon  the  biiildings  and  not  the  land,  and  it  is  a  question  of 
fact  which  is  the  principal  and  which  the  accessorial  subject  of 
demise:  Doe  v.  Rhodes,  11  M.  &  W.  600  ;  McBride  v.  Lee,  16 
C.  P.  315  ;  Woodfall,  350 ;  Add.  on  Con.  273  ;  Taylor  on  Evid. 
48 ;  "  Different  Times  of  Entry"  4  Mews'  Dig.  1478-1480. 

Service  of  Notice  to  Quit. — Proof  of  service  upon  the 
actual  occupiers  of  the  demised  premises  is  sufficient  to  sustain 
an  action  of  ejectment :  Eoe  v.  Street,  2  Ad.  &  E.  329. 

The  service  of  the  notice  to  quit  on  a  person  left  in 
possession  by  the  lessee  was  held  sufficient :  Doe  v.  Williams, 
6  B.  &  C.  41. 

If  the  house  is  in  possession  of  a  mere  servant  of  the  lessee 
the  notice  should  be  to  the  lessee  to  quit  and  not  to  the  ser- 
vant :  Doe  v.  Woodman,  8  East,  228. 

It  is  sufficient  to  leave  it  at  the  tenant's  house,  with  his- 
wife  or  servant :  Add.  on  Con.  274  ;  Taylor  on  Evi.  202. 

But  it  will  not  be  sufficient  unless  an  explanation  be  given 
to  the  servant  to  whom  it  is  delivered,  that  it  is  a  notice  to 
quit,  with  a  request  that  it  be  delivered  to  the  tenant :  Doe  v. 
Lucas,  5  Esp.  152  ;  Smith  v.  Clark,  9  Dowl.  202. 

When  the  notice  is  served  personally  upon  the  tenant  no 
written  direction  or  address  is  necessary  :  Doe  v.  WrigJdman^ 
4  Esp.  5. 

Any  kind  of  service  is  good  if  it  can  be  proved  that  the 
notice  came  to  the  tenant's  hands  at  the  proper  time:  Alford 
V.  Vickery,  1  Car.  &  M.  280. 

Service  on  one  of  two  or  more  joint-tenants  or  tenants-in- 
common  is  suflBcient:  Doe  v.  Crick.  5  Esp.  196  ;  see  "Service^ 
of  Notice,"  4  Mews'  Dig.  1480-1482. 
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Service  of  Notice  through  the  Post  OfiQce. — A  notice 
"to  quit  mailed  on  25th  March  in  a  letter  properly  addressed  to 
the  landlord  or  his  authorized  agent  and  delivered  within  the 
usual  business  hours  on  that  day,  although  not  received  by  the 
landlord  until  the  26th,  was  held  to  be  a  sufficient  notice  for 
the  29th  September  following  :  Papillon  v.  By^unton,  5  H.  &  N. 
518. 

But  a  notice  posted  one  day  and  delivered  in  due  course  of 
post  the  next,  the  latter  is  considered  as  the  day  on  which  it 
was  sent :  Re<f.  v.  Recorder  of  Richmond,  E.  B.  &  E.  253. 

Acceptance  ot  Informal  Notice.— Proof  of  Notice. — 
An  insufficient  notice  to  quit,  given  by  the  tenant  and  assented 
to  by  the  landlord,  who  afterwards  refuses  to  accept  it  will  not 
•determine  the  tenancy  nor  operate  as  a  surrender*at  the  ex- 
piration of  such  notice :  'Bessell  v.  Landsherg,  7  Q.  B.  638  ; 
Woodfall,  334  ;  Add.  on  Con.  275. 

A  written  notice  to  quit  may  be  proved  by  the  production 
of  a  copy  although  no  notice  has  been  given  to  produce  the 
original :  Doe  v.  Somerton,  7  Q.  B.  58. 

As  to  acceptance  of  notice  by  tenant  offering  to  leave  the 
place,  see  Gartwright  v.  McPherson,  20  U.  C  R.  251. 

Waiver  of  Notice  to  Quit. — If  the  tenant  remains  in 
possession  after  the  expiration  of  a  good  and  valid  notice  to 
•quit  his  possession  then  becomes  an  adverse  possession. 

But  if  the  landlord  demands,  receives,  or  distrains  for  rent 
due  after  the  expiration  of  the  notice  to  quit  or  allows  the 
tenant  to  remain  in  possession,  it  is  a  waiver  of  the  notice  : 
Add.  on  Con.  275  ;  and  it  is  the  same  in  case  of  distress 
■for  rent  due  after  the  expiration  of  notice  :  Zouch  v.  Willingale, 
1  H.  Bl.  311. 

But  if  a  banker  or  agent  of  the  lessor  without  any  special 
authority,  receives  rent  after  the  expiration  of  the  notice  to 
quit  the  notice  is  not  thereby  waived :  Doe  v.  Calvert,  2 
Campb.  387 ;  and  if  the  money  is  not  paid  and  received  as 
rent,  but  as  satisfaction  of  the  lessor's  claim  lor  double  rent  or 
double  value  for  over-holding,  or  for  the  injury  done  by  the 
tenant  in  continuing  in  possession  as  a  trespasser,  it  will  not 
operate  as  a  waiver ;  and  the  giving  of  a  second  notice  to  quit 
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before  or  after  the  expiration  of  the  first  notice  is  not  of 
necessity  a  waiver  of  the  latter :  Doe  v.  HuTnphreys,  2  East^. 
237 ;  Boe  v.  Steel.  3  Campb.  116. 

An  indirect  and  conditional  promise  by  the  lessor  not  to 
act  upon  the  notice  does  not  amount  to  a  waiver  of  the  notice. 
Whiteacre  v.  Symonds,  10  East,  13. 

The  holding  of  possession  and  the  receipt  of  produce  and 
profits  by  the  tenant  after  a  notice  to  quit  given  by  him  will, 
in  general,  amount  to  a  waiver  of  the  notice  as  against  the 
tenant  :     Joiies  v.  Shears,  4  Ad.  &  E.  832. 

A  new  tenancy  is  created  by  the  waiver  of  notice  to  quit 
coupled  with  continuous  occupation  after  the  expiration  of 
the  notice :  Tayleur  v.  Wildin,  L.  R.  3  Ex.  303.  See  Holme  v. 
Brunslcill,  3  Q.  B.  D.  495.  And  as  to  the  effect  of  notice  to 
quit  subsequently  withdrawn,  see  Tayleiir  v.  Wildin,  supra. 

See  "  Waiver  of  Notice,"  4  Mews'  Dig.  1482-1486. 

Proof  and  Effect  of  Holding  over.— Possession  is  to  be 
given  on  the  land  and  the  landlord  must  come  and  take  it. 
The  mere  fact  of  a  tenant  not  delivering  the  keys  of  a  house 
to  the  landlord  does  not  constitute  a  holding  over,  it  is  suffici- 
ent for  him  to  vacate  the  house  and  give  the  landlord  the 
means  and  opportunity  of  taking  possession.  The  use  and 
occupation  of  the  premises  by  the  tenant  after  the  expiration 
of  the  term  renders  him  liable  for  holding  over,  and  he  is  also 
liable  in  case  his  under-tenant  should  hold  over,  for  the  ten- 
ant must,  upon  the  determination  of  the  tenancy,  deliver  up- 
to  his  landlord  peaceable  and  quiet  possession  of  the  premises 
and  everything  appertaining  thereto:  Henderson  v.  Squire, 
L.  K.  4  Q.  B.  170  ;  Caldecott  v  Sivythies,  7  C.  &  P.  808. 

But  if  the  premises  are  let  to  two  persons  for  a  term  and. 
one  holds  over  without  the  assent  of  the  other  the  latter  is  not 
responsible  :  Tancred  v.  Christy,  12  M.  &  W.  316.  Mere 
holding  over  does  not  create  a  new  tenancy  nor  is  it,  in  itself, 
any  evidence  of  an  agreement  to  renew  the  previous  tenancy  : 
Gray  v.  Bompas,  11  C.  B.  N.  S.  520;  Jenner  v.  Glegg,  1 
Mood.  &  Rob.  213. 

"  There  must  be  a  payment  and  acceptance  of  rent  which 
accrued  subsequently  to  the  expiration  of  the  lease  ;  and  then 
the  tenant  holds  as  tenant  from  year  to  year  upon  all  such  of 
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the  terms  of  the  original  lease  as  are  applicable  to  a  yearly 
tenancy  :"  Add.  on  Con.  277  ;  Woodfall,  743  ;  Taylor  on  Evi., 
215  ;  Smith's  L.  C.  1345-1346. 

And  a  proviso  in  the  oiiginal  lease  for  re-entry  on  non- 
payment of  rent  is  impliedly  attached  to  the  yearly  tenancy  : 
Williams  J.,  Doc  v.  Amey,  12  Ad.  and  E.  476  ;  Hutton  v.  War- 
reTi,  1  M.  &  W.  4t)6.  But  if  it  can  be  shown  that  new  and 
different  terms  were  attached  to  the  holding  after  the  expira- 
tion of  the  original  lease  the  legal  presumption  is  rebutted : 
Mayor  of  Thet/ord  v  Tyler,  8  Q.  B.  95.  In  the  latter  case  the 
nature  of  the  holding  becomes  a  question  of  lact.  Whether 
the  tenant  holds  on  any.  of  the  particular  terms  of  the  lease  or 
how  otherwise  is  a  question  for  the  jury  on  the  feicts  proved. 
Hyatt  V.  Griffiths,  17  Q.  B.  505  ;  Oakley  v.  Monck,  L.  R.  1  Ex.. 
159. 

See  Add.  on  Con  277,  and  Woodfall,  743. 
As  to  Overholding  Tenants  Act,  see  2)0st. 
Where  there  is  no  evidence  to  the  contrary  a  tenant  hold- 
ing over  after  the  expiration  of  his  lease  was  held  to  occupy 
on  the  terms  reserved  in  the  lease  :    Hilliard  v.   Gemmell,  10- 
O.  R.  504. 

A  lessee  for  years,  holding  over,  is  not  a  trespasser  ah 
initio,  see  Pollock  on  Torts,  249. 

As  to  overholding  tenants  under  the  Stat.  Wm.  IV.  and 
later  statutes,  see  R.  and  J.  Dig.  2084. 

Double  Yearly  Value  for  Holding  Over. — By  4  Geo. 
2  c.  28,  sec.  1,  if  any  tenant  willfully  holds  over  any  lands, 
etc.,  after  the  determination  of  the  term  and  after  demand 
made  and  notice  in  writing  given  him  by  his  landlord,  or  the 
person  entitled  to  the  reversion,  he  is  liable  to  pay  to  the  per- 
son kept  out  of  possession  double  the  yearly  value  of  the 
lands  etc.  detained,  for  so  long  a  time  as  the  same  are  retained 
to  be  i-ecovered  in  any  courts  of  record  by  action  for  debt. 
It  is  a  penal  statute  and  is  to  be  con.strued  strictly.  See 
Woodfall,  745  ;  Add.  on  Con.  277. 

Under  this  section  the  notice  to  the  tenant  to  quit  must  be 
in  writing.  See  Mayne  on  Dam.  227.  As  to  actions  for 
double  value,  see  Roscoe's  N.  P.  706. 
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Double  Rent  for  Holding  Over.— By  2  Geo.  II.,  ch.  19, 
sec.  18,  it  is  provided  in  case  any  tenant  or  tenants  shall  give 
notice  of  his,  her  or  their  intention  to  quit  the  premises  by 
him,  her  or  them  holden  at  a  time  mentioned  in  such  notice, 
-and  shall  not  accordingly  deliver  up  the  possession  thereof  at 
the  time  in  such  notice  contained,  such  tenant,  etc.,  shall  from 
thenceforth  pay  to  the  landlord  double  the  rent  which  he 
would  otherwise  have  paid  to  be  levied,  sued  for  and  recovered 
at  the  same  times  and  in  the  same  manner  as  the  single  rent. 
The  notice  to  quit  extends  to  parol  demises  from  year  to  year  ; 
it  need  not  be  in  writing ;  but  it  must  be  a  notice  to  quit  at 
some  fixed  time,  and  not  upon  a  contingency.  See  Woodfall, 
748  ;  Add.  on  Con.  279.  A  tenant  who  holds  over  for  one 
year,  after  notice  to  quit,  paying  double  rent,  may  quit  at  the 
end  of  that  year  without  notice.  Booth  v.  Macfarlane,  1 
B.  &  Ad.  904.     See  Roscoe  N.  P.  708. 

Recovery  of  Possession. — Possession  of  land  gained  by  an 
uct  of  trespass  without  the  acquiescence  of  the  owner  does  not 
give  even  a  prima  facie  right  of  possession  against  the  owner 
as  a  wrong  doer,  and  every  person  who  trespasses  upon 
another  man's  land  and  remains  there  tortiously  may  be 
expelled  by  main  force:  Browne  v.  Dawson,  12  Ad.  &l  E.  624. 

But  a  landowner  who  obtains  possession  by  force  of  land 
which  is  unlawfully  held  by  a  person  who  gained  lawful  pos- 
session in  the  first  instance  is  punishable  for  a  forcible  entry. 
Add.  on  Con.  279;  Woodfall,  844.  If  the  landlord  breaks  open 
and  takes  possession  of  premises  which  are  wrongfully  held 
t)ver  by  the  tenant,  the  latter  cannot  maintain  trespass ;  his 
remedy,  if  any,  is  by  indictment  for  forcible  entry.  Add.  on 
Con.  279  ;  Woodfall,  741.    See  also  Doe  v.  Bullen,  5.  U.  C.  R.  369. 

The  law  as  now  established  is,  that  if  the  tenant  holds  over 
and  refuses  to  give  up  possession  of  the  demised  premises  at 
Xhe  determination  of  the  term,  the  landlord  may  enter  and  take 
possession,  and,  if  after  civilly  requesting  the  tenant  to  depart, 
he  refuses  to  do  so,  the  landlord  may  gently  lay  hands  on  him 
and  turn  him  out,  subject  only  to  the  liability  to  be  indicted  for 
forcible  entry  ;  Woodfall,  741  (Note  p.) ;  Boulton  v.  Murphy,  5 
O.  S.  731.  If  the  landlord,  taking  advantage  of  the  absence  of  his 
tenant  during  his  tenancy,  fastens    the  door  and  excludes  the 
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tenant  from  the  premises,  the  latter  may  recover  damages 
against  the  landlord  for  breaking  and  entering  although  he 
never  really  entered  the  rooms :  Za^«  v.  Dixon,  3  C.  B.  776. 
And  where  a  person  having  the  legal  title  to  land  is  in  actual 
possession  of  it  the  attempt  to  eject  him  by  force  brings  the 
person  who  makes  it  within  the  provisions  of  the  statute 
■against  forcible  entry :  Lows  v.  Telford,  1  App.  Cas.  414. 

Where  the  defendant  claiming  to  be  the  owner  of  certain 
land  procured  the  plaintiffs  tenant  to  attorn  to  him  and  thereby 
claimed  possession,  it  was  held  in  ejectment  that  the  plaintiff" 
was  entitled  to  recover  by  reason  of  the  defendant  having  thus 
•obtained  possession  from  the  plaintiff"s  tenant,  but  this  was  not 
to  estop  the  defendant  from  disputing  the  plaintiff^'s  title  and 
showinji  title  in  himself  in  any  action  he  might  bring  to  recover 
possession :  Mulholland  v.  Harman,  6  O.  R.  546. 

See  Add.  on  Con.  280 ;  Woodfall,  741,  742  ;  Add.  on  Torts, 
142  ;  4  Mews'  Dig.  1673,  1674. 

License  to  Eject. — A  proviso  for  non-payment  of  rent 
and  non-performance  of  covenants  may  be  framed  so  as  to  justify 
the  lessor  on  breach  of  any  of  the  covenants  in  forcibly  ejecting 
the  lessee  and  resuming  possession  of  the  premises,  and  such  a 
proviso  may  be  pleaded  in  bar  of  an  action  brought  by  the 
lessee  for  trespass  :  Kavanagh  v.  Gudge,  7  Sc.  N.  R.  1025  ; 
Add.  on  Con.  280  ;  but  see  Fry,  J.,  Edwick  v.  Hawkes,  18  Ch.  D. 
199 ;  Woodfall,  742. 

Ejectment  under  Proviso  for  Re-Entry. — As  has  been 
shown  (ante  p.  82)  in  every  demise|after  the  25th  March, 
1886,  unless  it  is  otherwise  agreed,  the  statutory  proviso  for 
re-entry,  on  non-payment  of  rent,  is  included,  and  no  formal 
demand  of  the  rent  is  required  under^this  proviso.  But  where 
a  demand  is  required  it  must  be  made  on  the  last  day:  Doe  v. 
Wandless,  7  T.  R.  117  ;  see  Add.  on  Con.  280;  Woodfall,  319. 

Recovery  of  Possession— The  Act  Respecting  Over- 
Tiolding  Tenants— R.  S.  O.,  1887,  c.  144.— This  ^ct  has 
its  origin  in  the  Act  4  Wm.  4,  c.  1,  s.  53-58.  To  entitle  the 
landlord  to  proceed  under  it  it  must  be  shown  : 

1.  That  there  was  a  lease  or  right  of   occupation  created 
■either  by  a  written  or  verbal  agreement. 
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2.  That  the  term  or  right  of  occupation  had  expired  or  been, 
determined. 

3.  That  the  tenant  or  occupant  has  wrongfully  refused  to  go. 
out  of  possession  of  the  land  demised  or  which  he  has  been 
permitted  to  occupy. 

If  these  conditions  exist,  an  application  may  be  made  to 
the  judge  of  the  county  in  which  the  land  lies,  upon  affidavit. 
This  affidavit  must  set  forth  the  terms  of  the  demise  or  right 
of  occupation,  if  verbal,  and  annexing  a  copy  of  the  instrument 
creating  or  coataining  such  demise  or  right  if  ia  writing  (or  if 
a  copy  cannot  be  so  annexed  by  reason  of  the  writing  being 
mislaid,  lost  or  destroyed,  or  being  in  the  possession  of  the  ten- 
ant or  from  any  other  cause,  then  annexing  a  statement  setting 
forth  the  terms  of  the  demise  or  occupation,  and  the  reason 
why  a  copy  of  the  writing  cannot  be  annexed),  and  also  annex- 
ing a  copy  of  the  demand  made  for  the  delivering  up  of  posses  _ 
sion  and  stating  also  the  refusal  of  the  tenant  to  go  out  of 
possession  and  the  reasons  given  for  such  refusal,  if  any  were 
given,  adding  such  explanation  in  regard  to  the  ground  of  the 
refusal  as  the  truth  of  the  case  may  require. 

The  section  applies  to  tenancies  from  week  to  week,  from 
month  to  month,  from  year  to  year,  tenancies  at  will  and  all 
other  terms,  tenancies,  holdings  or  occupations. 

The  law  governing  the  various  conditions  requisite  to  the 
affidavit  and  application,  will  be  found  in  this  work  under  the 
proper  titles.     For  form  of  affidavit  see  Appendix  po^t. 

The  demand  of  possession  must  be  in  writing.  It  must  be 
served  personally  upon  the  tenant,  as  the  refusal  to  go  out  and 
leasons  for  refusal  must  be  stated  in  the  application:  Nash  v. 
Sharp,  5  L.  J.  N.  S.  73.  But  see,  Bohson  v.  Sootheran,  15 
0.  R.  15. 

The  affidavit  of  service  of  the  demand  may  show,  as  well 
as  the  particulars  of  service,  the  demand  of  possession,  the 
refusal  of  the  tenant  to  go  out  of  possession  and  the  reasons 
given,  if  any,  for  such  refusal  ;  (see  form). 

Upon  its  appearing  to  the  judge  upon  affidavit  "  that  the 
tenant  holds  without  colour  of  right,  and  that  the  landlord  i& 
entitled  to  the  possession,  the  judge  shall  appoint  a  time  and 
place  at  which  he  will  enquire  and  determine  whether  the  per- 
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son  complained  of  was  tenant  to  the  complainant  for  a  term 
or  period  which  has  expired  or  has  been  determined  by  notice 
to  quit  or  otherwise,  and  whether  the  tenant,  without  any- 
colour  of  right,  holds  the  possession  against  the  right  of  the 
landlord  and  whether  the  tenant  does  wrongfully  refuse  to  go 
out  of  possession  having  no  right  to  continue  in  possession  or 
how  otherwise." 

"  This  is  merely  an  appointment  for  the  purposes  therein 
mentioned  and  does  not  point  out  what  the  questions  are 
which  the  Judge  is  to  try.  But  the  issues  which  he  is  to  try 
are  indicated  in  sec.  5  of  the  act,"  Armour,  C.  J. 

Notice  in  writing  of  the  time  and  place  so  appointed  for 
holding  the  enquiry  shall  be  served  upon  the  tenant  or  left  at- 
his  place  of  abode  at  least  three  days  before  the  day  so  appointed,, 
if  the  place  is  not  more  than  20  miles  from  the  tenants  place- 
of  abode,  and  one  day  in  addition  for  every  20  miles  above  the 
first  20,  reckoning  any  broken  number  above  the  first  20  miles 
as  20,  etc.,  (see  the  Act.)  A  copy  of  the  affidavit  and  of  the  papera 
attached  thereto  must  be  annexed  to  the  notice. 

The  service  must  be  either  personal  or  at  the  tenant's  place 
of  abode.  Service  on  a  person  in  possession  of  the  premises  is 
not  sufficient :  Nash  v.  Sharp,  5  L.  J.  N.  S.  73.  "  At  least 
three  days  "means  three  clear  days :  Young  v.  O'Reilly,  24  U.  C 
R.  172  :  Zouch  v.  Empsey,  4t  B.  &  Aid.  522  :  Beg  v.  Aherdare 
Canal  Co.,  14  Q.  B.  854 ;  and  see  cases  cited  in  Sinclair's  D.  C. 
Acts,  1879,  p.  92  c. 

Sec.  5  provides  for  the  proceedings  by  the  county  judge  on 
the  return  of  the  appointment. 

If  the  tenant  fails  to  appear  and  it  appears  to  the  judge 
that  the  tenant  hol'ds  without  colour  of  right  he  may  order  a. 
writ  to  issue,  etc. 

Some  evidence  should  be  adduced  to  show  that  the  tenant 
refuses  to  give  up  the  premises  and  that  the  tenancy  has  ex- 
pired :  re  O'Connell,  1  L.  J.  N.  S.  163. 

If  the  tenant  appears,  the  judge  shall  in  a  summary  manner  • 
hear  the  parties,  etc. :  (see  the  Act.) 

The  issues  which  he  is  to  try  under  the  section  are  :  First, 
is  the  case  clearly  one  coming  under  the  true  intent  and  mean- 
ing of  sec.  2,  of  the  Act  ?     Second,  does  the  tenant  hold  with- 
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out  colour  of  ri^ht  against  the  landlord  ?  Armour,  C.  J.  Price 
V.  Guinane,  16  0.  R.  at  page  267.  As  to  the  first  issue  see  the 
various  titles  in  this  work;  with  reference  to  the  second,  in 
■Gilbert  v.  Doyle,  24  C.  P.  60,  the  court  held,  per  Gwynne,  J. 
and  Gait,  J.,  Hagarty,  C.  J.  dissident,  that  the  County  Judge 
was  bound  to  exercise  his  judical  discretion  in  determining  the 
question  and  having  found  as  a  fact  that  the  tenant  was 
holding  without  colour  of  right  against  the  landlord,  the  judge 
was  right  in  issuing  the  writ  of  possession. 

In  the  opinion  of  Hagarty,  C.  J.  the  act,  on  the  contrary, 
was  not  intended  to  give  the  County  Judge  the  absolute  right 
to  try  the  title  on  its  merits  and  that  on  its  appearing  that 
the  tenant  is  holding  under  a  bona  fide  belief  of  right  the 
Judge  should  dismiss  the  case  and  leave  the  right  to  be  tried  in 
■ejectment. 

A  similar  view  has  since  governed  the  decisions  on  this 
-question :  In  Price  v.  Guinane,  16  0.  R.  264,  per  Armour,  C.  J.> 
it  was  held  that  it  was  only  upon  its  appearing  to  the  County 
"Court  Judge  upon  affidavit  "  that  the  tenant  wrongfully  holds 
without  colour  of  right  and  that  the  landlord  is  entitled  to 
possession,  that  the  judge  is  warranted  in  making  an 
appointment;  and  it  is  to  enable  him  to  judge  of  this  that 
such  affidavit  is  required  to  state  the  facts  as  to  refusal  and 
the  explanation  in  regard  to  the  ground  of  refusal,"  etc. 

"  Under  the  second  issue  the  Judge  has  no  authority  to  try 
whether  the  tenant  holds  without  right ;  all  he  can  try  is 
whether  the  tenant  holds  without  colour  of  right." 

"  If  the  Judge  cannot  find  that  the  tenant  holds  without 
colour  of  right,  he  is  to  dismiss  the  case." 

The  meaning  of  "  colour'  of  right "  as  tised  in  the  Act  is 
defined  to  be  "  such  a  semblance  or  appearance  of  right  as  shows 
that  the  right  is  really  in  dispute  ;  for  there  may  be  colour  of 
right  where  there  is  no  right." 

This  decision  is  followed  and  approved  in  a  case  in  which 
the  date  of  the  commencement  of  the  tenancy  was  in  dispute : 
Bartlett  v,  Thompson,  16  0.  R.  716:  see  Pearson  v.  Glaze- 
brook,  3  L.  R.  Ex.  27 :  Regi7ia  v.  Davidson,  45  U".  C.  R.  91  : 
Cornwall  v.  Sanders,  3  B.  &  S.  206 :  Woodbury  v.  Marshall, 
19  U.  C.  R.  597. 
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Sec.  6  provides  that  where  a  writ  of  possession  has  been 
issued  the  high  court  may  on  motion  within  three  month's 
after  the  issue  of  the  writ  command  the  County  Judge  to  send 
up  the  proceedings  and  evidence  in  the  case  certified  under  his 
hand  and  may  examine  into  the  proceedings  and  if  they  find 
cause  may  set  aside  the  same  and  may  if  nece^ary  order  a 
writ  to  issue  to  the  sheriff  commanding  him  to  restore  the  ten- 
ant to  his  possession  in  order  that  the  question  of  right,  if  any 
appears,  may  be  tried  as  in  ordinary  actions  for  the  recovery  of 
land. 

It  was  held  that  upon  the  proceedings  being  commanded  to 
be  sent  up  the  High  Court  had  power  to  stay  proceedings  upon 
the  writ :  Price  v.  Ouinane,  16  0,  R.  265. 

As  to  actions  for  the  recovery  of  land  ;  see  Gen.  Rules  293- 
298. 

As  to  jurisdictiori  of  the  county  courts  in  such  action  ;  see 
R.  S.  O.  1887,  c.  47,  s.  20,  21 ;  {ante,  p.  55). 

As  to  recovery  of  land  in  unorganized  territories ;  see 
R.  S.  O.  c.  91,  s.  56. 

As  to  proceedings  for  removal  to  the  High  Court ;  see  R.S.O. 
1887,  c.  144,  s.  6  ;  and  for  form  of  order  see,  form  No.  156. 
Gen.  Rules. 

Section  7  gives  the  Judges  of  the  High  Court  power  to  make 
rules  respecting  costs ;  and  the  Judge  of  the  county  court  be- 
fore whom  the  case  is  brought  may  award  costs  therein  accord, 
ing  to  any  such  rule  then  in  force  and  if  no  such  rule  is  in  force 
reasonable  costs  in  his  discretion.  Execution  may  issue  for 
costs  as  in  other  cases  in  the  county  court  where  an  order  is 
made  for  payment  of  costs.  As  to  reasonable  costs  :  see  2, 
Cham.  R.  151. 

As  to  mode  of  issuing  execution ;  see  R.  S.  O.  1887,  c.  47,  s. 
31  ;  Gen.  Rules  858-877. 

Section  8  gives  power  to  the  County  Judge  to  summon  wit- 
nesses to  attend  before  him  in  like  manner  as  in  other  cases  in 
the  county  court  and  under  like  penalties  for  non-attendance 
or  refusing  to  answer,  questions  ;  see  R.  S.  0.  1887,  c.  47,  s.  83. 

Section  9  provides  that  nothing  in  the  Act  shall  affect  the 
powers  of  any  judge  or  judges  of  the  High  Court  under  sees.  23, 
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24  and  25  of  the  "  Act  respecting,  the  law  of  Landlord  and  Ten- 
ant:" R.  S.  O.  1887,  c.  143. 

Section  10  refers  to  the  entitling  of  proceedings  under  the 
Act. 

Section  11  provides  that  service  of  all  papers  and  proceed- 
ings shall  be  deemed  to  have  been  properly  effected  if  made 
S.S  required  by  law  in  respect  of  writs  and  other  proceedings 
in  action  for  the  recovery  of  land :  Gen.  Rules,  459-467. 

For  authorities  on  this  Act:  see  R.  &  J's.  Dig.  2084-2098. 
Ont.  Dig.  1882-84,  405 ;  Ont.  Dig.  1884-87,  393 ;  20  Q.  B.  D; 
374;  22  Q.  B.  D.  599;  38  Ch.  D.  130;  Woodfall,  788-790;  11 
App.  Cas.  541 ;  16  App.  R.  61. 

The  sale  of  spirits  in  contravention  of  a  covenant  in  the 
lease  held  to  work,  a  forfeiture  of  the  lease  and  the  Act  applied 
in  such  cases  :  Longhi  v.  Sanson.  46  U.  C.  R.  446. 

Sale  of  Straw  off  the  land. — If  the  lease  provides  for 
the  use  of  the  straw  on  the  land  and  the  tenant  sells  the  crop 
and  it  is  removed  by  the  purchaser  the  landlord  may  sue  the 
purchaser  for  the  value  of  the  straw  so  removed  :  56  Geo.  III. 
c.  150,  s.  11;  repealed  as  to  assignee  of  insolvent  debtor  :  Haw- 
Jcins  V.  Walrond,  1  C.  P.  D.  280. 

It  is  no  answer  to  an  action  for  removing  the  straw,  etc., 
that  the  tenant  has  brought  back  an  equivalent  in  manure : 
Legh  v.  Lillie,  6  H.  &  N.  171. 

The  manure  value  and  not  the  market  value  would  seem  to 
be  the  criterion  of  expenditure  upon  the  land :  Lowndes  v. 
Fountain,  11  Ex.  491:  see  Shier  v.  Shier,  22  C.  R  147: 
Gook  V.  Edwards,  10  O.  R.  341. 

Removal  of  Superstructures  and  Fixtures.— Build- 
ings and  constructions  of  a  permanent  character  erected  upon 
the  demised  premises  by  the  tenant  and  attached  to  the  free- 
hold are  irremovable  by  him  at  common  law  unless  they  have 
been  erected  for  trading  purposes  :  Add.  on  Con.  288. 

Tiade  and  tenant's  fixtures  are  affixed  to  the  land  for  the 
purpose  of  trade,  domestic  convenience,  or  ornament  in  so  per- 
manent a  manner  as  to  become  part  of  the  land  ;  yet  the  tenant 
who  erected  them  is  entitled  to  remove  them  during  his  term, 
or  it  may  be  a  reasonable  time  after  its  expiration  :  Climie  v. 
Wood,  L.  R.  4.  Ex.  328  ;  Woodfall,  624 ;  (see  Fixtures  ante,  72). 
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Abandonment  of  the  Right  of  Removal— A  covenant 
in  a  lease  to  yield  up  the  demised  premises  together  with  all 
fixtures  thereunto  belonging  is  confined  to  fixtures  which 
belonged  to  the  premises  at  the  time  of  the  execution  of  the 
lease,  but  a  covenant  to  yield  up  fixtures  that  may  belong  to 
the  demised  premises  extends  to  fixtures  that  are  afterwards 
put  up  by  the  tenant :  Add.  on  Con.  288. 

The  right  to  remove  fixtures  should  be  exercised  prior  to 
the  expiration  of  the  tenant's  term  ;  after  once  quitting  the 
premises  he  has  no  right  to  re-enter  to  remove  the  fixtures  : 
Add.  on  Con.  288. 

By  overholding  wrongfully  the  tenant  loses  his  right  to 
sever  and  remove  fixtures  :  Leader  v.  Homewood,  5  C.  B.  N.  S. 
546 ;  but  in  the  case  of  a  forfeiture  of  the  lease  the  tenant 
may  remove  his  fixtures  before  the  forfeiture  is  established  by 
■a  court  of  law  or  before  the  landlord  enters  :  Add.  on  Con 
288  ;  Woodfall,  643. 

Where  the  landlord  consented  to  the  fixtures  remaining  on 
the  premises  the  lessee  to  make  the  best  terms  he  could  with 
the  incoming  tenant  and  the  new  tenant  entered  and  took  pos- 
session but  refused  to  pay  for  the  fixtures,  it  was  held  that  the 
lessee  could  not  enter  and  remove  them,  nor  recover  the  value 
of  them  :  Roffey  v.  Henderson,  17  Q.  B.  574. 

The  lessee  has  a  reasonable  time  after  the  date  of  forfeiture 
of  the  lease  to  remove  his  fixtures  under  a  proviso  in  the  lease 
that  at  the  expiration  or  other  sooner  determination  of  the 
term  he  is  to  be  allowed  to  remove  them  :  Stanafleld  v.  Mayor, 
€tc.,  of  Portsmouth,  4  C.  B.  N.  S.  133 ;  see  also  Pronguey  v. 
Ourney,  36  U.  C.  R.  53  ;  S.  C.  37  U.  C.  R.  347  ;  R.  &  J's.  Dig. 
1536-1537. 

Right  of  a  purchaser  or  a  Mortgagee  to  enter  and 
remove  Fixtures  after  a  Surrender  of  the  Term.— If  a 
lessee  asssigns  the  fixtures  removable  by  him  at  the  end  of  his 
term  to  a  purchaser  and  afterwards  surrenders  his  lease  the 
purchaser  has  the  right  to  enter  and  remove  the  fixtures 
although  the  lessee  himself  would  have  forfeited  his  right  to 
•do  so  :  see  Add.  on  Con.  289. 

And  this  right  is  extended  to  mortgagees,  of  the  tenant's 
fixtures  :  The  London  Loan  dj  Discount  Co.  v.  Drake,  6   C.  B 
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N.  S.  798;  see  also  Add.  on  Con.  289;  Woodfall,  642;  see 
Rohlmon  v.  Cook,  6  O.  R.  590  ;  Thomas  v.  Inglis  7  0.  R  588  - 
Stevens  v.  Barfoot,  13  App.  R  366. 

Inclosures  of  Waste  Land  by  Tenants.— Encroach- 
ments made  by  the  tenant  during  his  term  on  an  adjoining 
•waste  are  for  his  own  benefit  during  his  term  but  afterwards 
for  the  benefit  of  the  landlord  :  Woodfall,  697  ;  and  if  the  ten- 
ant has  inclosed  land  from  such  waste  and  used  it  in  common 
with  the  lands  held  by  him  as  tenant  the  title  of  the  landlord 
will  prevail  over  the  whole,  as  between  him  and  the  tenant, 
whether  the  inclosure  was  made  with  or  without  the  land- 
lord's consent,  and  in  either  case  the  statute  will  not  begin  to 
run  as  against  the  landlord  until  the  termination  of  the  lease  :, 
Andrews  v.  Harles,  2  E.  &  B.  349 ;  Kingsmill  v,  Millard,  11 
Ex.  319;  Add.  on  Con.  289. 

Leases  obtained  by  Misrepresentation.— Misrepresen- 
tation by  the  tenant  respecting  the  use  to  which  he  intended 
to  apply  the  premises  does  not  avoid  the  lease,  the  landlord'^ 
remedy  being  by  injunction:  Feret  v.  Hill,  15  C.  B.  226,  cited 
in  Smith's  L.  C.  226,  660. 

But  where  the  lease  is  granted  for  the  purpose  of  carrying 
into  eflfect  any  illegal  act  the  courts  will  not  enforce  any  of 
the  provisions  of  the  illegal  contract :  Gas  Light  Co.  v.  Turner, 
7  Sc.  77 J ;  Smith's  L.  C.  660:  see  Woodfall,  218. 

Cancellation  of  a  Lease — by  mutual  consent  of  the 
parties  discharges  the  covenants  and  provisoes  therein  con- 
tained but  does  not  divest  the  estate  created  by  the  lease,  or 
destroy  the  lessor's  right  of  action  founded  on  the  privity  of 
estate.  Arrears  of  rent  due  prior  to  the  cancellation  of  a  lease 
may  be  recovered  by  the  landlord  in  an  action  founded  on  the 
priority  of  estate :  Ward  v.  Lurrdey,  5  H.  &  N.  86  :  Bolton  v. 
Bishop  oj  Carlisle,  2  H.  Bl.  264. 

In  Doe  V.  Denison,  8  U.  C.  R,  185,  the  giving  up  and 
cancelling  of  a  lease  though  not  in  itself  a  surrender  was 
thought  a  strong  circumstance  to  be  considered  :  see  Brown  v. 
Pinsonneault,  3  Can.  Sup.  Ct.  R.  102  ;  Add.  on  Con.  290 ;  4 
Mews'  Dig.  1379-81. 
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As  to  cancellation  of  lease  by  payment  on  account  of  pur- 
chase money  under  an  agreement  between  the  lessor  and  lessee  : 
see  Foi'ge  v.  Reynolds,  18  C.  P.  110. 

Assignment.— By  the  R.  S.  O.  18^7,  c.  100,  s.  8,  a  partition 
and  exchange  of  land,  a  lease  required  by  law  to  be  in  writing 
of  land,  and  an  assignment  of  a  chattel  interest  in  land,  etc.,. 
shall  be  void  unless  made  by  deed. 

For  remarks  on  how  leases  may  be  assigned :  see  Taylor  on 
Evi.  857. 

It  has  been  held  that  there  can  be  no  assignment  of  rent 
without  deed ;  see  Dove  v.  Dove,  18  C.  P.  424. 

"  The  doctrine  of  conditions  running  with  the  land  is  con- 
fined to  covenants  annexed  to  the  land  by  the  indenture  of 
demise  and  there  is  no  instance,  so  far  as  I  know,  in  which  a 
mere  assignment  of  a  parol  tenancy  has  been  held  to  pass  to 
the  assignee  the  right  to  enforce  collateral  stipulations,"  Lush, 
J.    Elliott  V.  Johnson,  L.  R.  2,  Q.  B.  127. 

If  however  there  has  been  a  consent  by  the  landlord  to  the 
substitution  of  the  assignee  for  the  original  tenant  a  new  con- 
tract of  lease  between  the  landlord  and  assignee  would  be 
created  upon  which  either  may  sue  :  see  Elliott  v.  Johnson^ 
supra ;  and  Backtuorth  v.  Sirnpson,  1  C.  M.  &  R.  834. 

The  equitable  assignee  of  a  legal  term  is  not  liable  to  the 
lessor  for  rent,  or  for  damages  in  respect  of  breaches  of  cove- 
nants even  though  he  may  have  been  in  possession :  Cox  v. 
Bishop,  8  De  G.  M.  &  G.  815  :  see  Haywood  v.  Bruns.  Build. 
Soe.  8,  Q.  B.  D.  403. 

As  to  assignment  of  lease :  see  R.  &  J's.  Dig.  2030-2034 ; 
Ont.  Dig.  1882-1884,  408. 

As  to  contracts  against  assignments  and  other  covenants  : 
see  R.  &  J's.  Dig.  2080-84. 

As  to  forfeiture  of  terms  by  assignment :  see  Dobson  v.. 
Sootheran,  15  O.  R.  15. 

Assignments  by  the  assignee  of  the  lessee  no  breach  of  cov- 
enant not  to  assign  or  sub-let ;  and  also  as  to  covenant  running 
with  the  land  :  see  Crawford  v:  Bugg,  12  0.  R.  8. 

As  to  whether  assignment  void  as  not  under  seal  or  should 
be  treated  as  an  assignment  of  a  chose  in  action  :  see  Oalbraith 
V.  Irving,  8  0.  R.  751. 
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For  case  ia  which  the  liability  of  a  surety  to  the  assignor  of 
a  lease  for  the  due  payment  of  rent,  and  performance  of  cove- 
nants by  the  assignee  continues  even  after  the  liability  of  the 
principal  has  ceased:  see  De  Colyar  on  Guarantees,  146. 

As  to  assignment  for  an  unlawful  purpose  or  in  fraud  of 
the  lessee  :  see  Pollock  on  Con.  374. 

See  also  "  Assignments  of  leases  and  rights  and  liabilities  of 
assignees,"  4.  Mews'  Dig.  1530-1543 ;  D.  &  L.  Dig.  657-659  : 
Fleetwood  v.  Hull,  23  Q.  B.  D.  35. 

Breach  of  Contract  to  grant  a  Lease. — The  rule  that 
where  a  contract  of  sale  of  real  estate  goes  off  in  consequence 
of  a  defect  in  the  vendor's  title,  the  purchaser  is  not  entitled  to 
damages  for  loss  of  the  bargain,  does  not  apply  to  the  case  of  a 
lease  granted  by  one  who  has  no  title  to  grant  it.  And  it 
makes  no  difference  whether  the  lease  is  a  reversionary  lease 
or  that  it  was  repudiated  before  the  lessee  had  taken  posses- 
sion under  it  the  lessee  is  entitled  to  recover  the  full  value  of 
the  lease  and  the  expenses  connected  with  it :  Lock  v.  Furze 
19  C.  B.  N.  S.  96  ;  confirmed  in  App.  L.  R.  1  C.  P.  441. 

If  the  apparent  lessor  has  no  color  of  title  to  the  premises 
intended  to  be  demised  the  intended  lessee  should  be  placed  in 
the  same  position  as  if  the  contract  had  been  carried  out  and  is 
entitled  to  damages  sustained  by  the  non -performance  of  the 
contract  including  the  loss  of  the  lease  but  not  for  damages 
and  costs  arising  out  of  the  re-sale  of  the  lease  to  a  third  per- 
son, these  being  too  remote :  Robinson  v.  Harman,  1  Ex. 
855 :  see  however  Wigsell  v.  School  for  Ind.  Blind,  8  Q.  B.  D. 
357  :  Spedding  v.  Ifevell,  L.  R.  4  C.  P.  212  ;  Foster  v.  Wheeler, 
36  Ch.  D.  695. 

As  to  refusal  to  give  possession  and  damages  recoverable 
therefor :  see  Marvin  v.  Graver,  8  O.  R.  39  ;  see  R.  &  J's. 
Dig.  2025-2028. 

Actions  by  Landlords  for  use  and  Occupation  of 
Premises.— See  pages  59-62  ante. 

If  by  the  statute  of  frauds  the  lease  is  void  as  to  the  dura- 
tion of  the  term  and  the  premises  have  been  occupied  under  it 
by  the  tenant,  the  rent  reserved  in  the  lease  will  be  the  mea- 
sure of  damages  for  the  breach  of  the  implied  covenant  to  pay 
for  the  actual  use  and  occupation  of  the  property  :  DeMedina 
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V.  Poison,  Holt,  47  ;  but  if  no  rent  had  been  specified  by  the 
agreement  of  the  parties,  or  if  from  the  circumstances  the 
stipulated  rent  does  not  form  a  just  criterion  of  value,  the 
actual  pecuniary  value  of  the  occupation  will  be  the  damage 
recoverable. 

If  there  is  an  eviction  from  part  of  the  premises,  what 
should  be  paid  is  a  question  for  the  jury  irrespective  of  any 
Agreement :  Tomlinson  v.  Day,  2  B.  &  B.  681. 

Damages  for  Breach  of  Covenants  for  Quiet  Enjoy- 
ment.— "  A  lessee  under  a  void  lease  who  has  been  ejected  by 
the  successor  of  the  lessor  has  a  right,  in  an  action  against  the 
executors  of  the  lessor  for  breach  of  a  covenant  for  quiet  enjoy- 
ment contained  in  his  lease,  to  recover  the  value  of  the  term :  " 
Williams  v.  Burrell,  1  C.  B.  428,  cited  in  Add.  on  Con.  291. 
As  to  damages  recoverable  for  value  of  unexpired  term :  see 
Mayne  on  Dam.  180. 

It  was  held  that  lessors  were  responsible  for  their  agent's 
"refusal  to  admit  the  lessees  to  premises  leased  by  them,  after 
'6  o'clock  p.m. :  MacLennan  v.  Royal  Ins.  Co.,  39  U.  C.  R.  515  : 
see  Purser  v.  Bradburne,  7  P.  B,.  18. 

As  to  damages  where  there  has  been  an  eviction  from  part 
of  the  demised  premises :  see  Mayne  on  Dam.  183 ;  see  cove- 
nant for  quiet  enio3''ment :  ante. 

Damages  for  Breach  of  Covenant  not  to  Assign. — 
The  covenant  in  an  indenture  of  lease  not  to  assign  runs 
with  the  land,  and  the  lessor  can  sue  an  assignee  of  the  lessee 
for  the  breach  of  it.  The  measure  of  damages  is  such  a  sum 
as  will,  as  far  as  money  can,  put  the  plaintiff  in  the  same  posi- 
tion as  if  he  had  still  the  defendant's  liability  instead  of  the 
liability  of  another  of  inferior  pecuniary  ability,  for  breaches 
both  past  and  future :  Williams  v.  Earle,  L.  R.  3  Q.  B.  739. 
See  covenant  not  to  assign,  ante.  See  also  Mayne  on  Dam. 
246. 

Damages  for  Breach  of  Covenants  to  Repair. — 
The  plaintiff"  is  entitled  to  recover  substantial  damages  for 
breach  of  the  covenant  to  repair:  Bavies  v.  Underwood,  2 
H.  &  N.  570. 

The  proper  measure  of  damages  is  the  amount  it  will  take 
to  put  the  premises  in  repair. 
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But  in  estimating  the  damages  to  be  recovered  the  age- 
and  general  condition  of  the  property  must  be  considered ;  see- 
ante,  pp.  63,  64,  67. 

The  landlord  is  not  entitled  to  be  put  in  any  better  posi- 
tion than  he  was  before  the  damage  took  place,  so,  if  buildings 
are  accidentally  burnt  or  blown  down,  or  if  they  fall  down 
owing  to  the  neglect  of  the  covenantor  to  repair,  the  damages 
will  be  the  amount  required  to  re-build  less  the  difference  in 
value  between  old  and  new  materials :  Yates  v.  Dunster,  11 
Ex.  15. 

Where  there  is  a  covenant  to  insure  and  a  covenant  to 
repair  as  well  the  damages  are  not  limited  to  the  amount  of  the 
sum  covenanted  to  be  insured  :  Dighy  v.  Atkinson,  4  Campb. 
275. 

The  person  suing  can  only  recover  such  damages  as  are 
commensurate  with  his  estate  or  interest  in  the  premises  : 
Evelyn  v.  Raddish,  Holt,  543  ;  Bedington  v.  Onslow,  3  Lev.  209. 

The  plaintiff  was  held  entitled  to  recover  substantial  dam- 
ages for  the  breach  of  a  covenant  to  repair  although  it  was. 
shown  he  had  proceeded  to  pull  down  the  premises  immedi- 
ately on  the  expiration  of  the  term  :  Rawlings  v.  Morgan,  18 
C.  B.  N.  S.  776. 

A  lessor  who  has  covenanted  to  repair  must  re-build  the 
premises  if  they  are  destroyed  or  become  ruinous  and  unin- 
habitable and  if  he  neglects  to  do  so,  after  request,  and  within 
a  reasonable  pei'iod,  the  lessee  may  re-build  and  his  damages, 
in  such  case,  will  be  the  costs  and  expenses  of  re-building. 

.  The  covenants  to  repair  and  to  pay  rent  are  independent 
covenants  and  the  repairing  and  uoholding  of  the  house  by 
the  lessor  is  not  a  condition  precedent  to  the  liability  of  the 
lessee  for  payment  of  rent  on  his  covenant  to  do  so  (see  p. 
29  ante);  and  therefore  a  landlord  who  neglects  to  perform  hi& 
covenant  and  delays  making  the  repairs  is  liable  to  his  tenant 
in  damages  for  the  expenses  the  latter  incurs  in  procuring  a 
suitable  residence  to  live  in  while  deprived  of  the  use  of  the 
premises  demised  by  reason  of  the  landlord's  neglect. 

But  should  there  be  no  unavoidable  delay  in  repairing  on* 
the  part  of  the  landlord  such  liability  is  not  created  :  Green  v.. 
Sales,  2  Q.  B.  225. 
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In  an  action  brought  against  an  assignee  of  a  lease  for 
•damages  for  breach  of  covenant  to  repair  in  respect  of  dilapi- 
dations that  accrued  during  the  time  he  was  assignee,  the  cri- 
terion of  damages  is  the  loss  which  the  landlord  would  sustain 
by  the  non-repair  if  he  went  into  the  market  to  sell  the  rever- 
sion ;  Add.  on  Con.  292. 

An  under-les?ee  who  refuses  to  repair  under  his  agreement 
to  do  so  is  only  liable  to  his  immediate  landlord,  (who  is  him- 
self a  lessor)  for  the  actual  cost  of  repair,  and  nob  the  costs  of 
an  action  by  the  original  lessor  against  the  mesne  landlord  for 
non-repair,  unless  there  is  a  covenant  on  the  part  of  the  under- 
lessee  to  indemnify,  or  to  perform  the  covenants  of  the  original 
lease :  Logan  v.  Hall,  4  C.  B.  598  ;  Walker  v.  Hatton,  10  M.  &  W. 
249 ;  Gloiv  v.  Brogden,  2  Sc.  N.  R  303 ;  Hornby  v.  Gardwell, 
8  Q.  B.  D.  329. 

As  to  contract  to  keep  a  dam  and  bridge  across  a  river  in 
repair,  etc.:  see  Regina  v.  Clarke,  5  P.  R.  337. 

As  to  set  off  of  damages  for  non-repair  by  tenant  against 
damages  for  breach  of  covenant  to  purchase  improvements,  etc.: 
see  Ambrose  v.  Fraser,  12  O.  R.  459  ;   S.  C.  14,  O.  R.  551. 

As  to  agreement  by  landlord  to  build,  parol  evidence  of  in- 
tention of  parties  and  time  within  which  building  to  be  done  : 
«ee  Bulmer  v.  Brumwell,  13  App.  R.  411. 

As  to  measure  of  damages  on  breach  of  covenant  to  deliver 
up  premises  in  sufficient  repair :  see  Morgan  v.  Hardy,  17 
Q.  B.  D.  770 ;  S.  C.  18  Q.  B.  D.  646. 

As  to  damages  on  covenant  by  an  under-lessee  to  perform 
all  the  covenants  in  lease  and  on  lessee's  part  to  be  performed  : 
see  Spence  v.  Hector,  24  U.  C.  R.  277. 

As  to  landlord's  right  to  recover  for  breach  in  case  of  fire  : 
see  Evans  v.  Skelton,  16  Can.  Sup.  Ct.  R.  637. 

As  to  right  of  re-entry  on  condition  broken,  Smith's  L.  C. 
lip  etseq.  see  cases  cited  in  R.  &;  J.  Dig.  2069-2074  and  ante 
pp.  63,  67;  see  also  Mayne  on  Dam.  229-235  ;  4  Mews'  Dig.  1556. 
1584. 

Breach  of  Covenants  to  Consume  Hay  and  Straw 
on  a  Farm. — The  measure  of  damages  for  breach  of  a  cove- 
nant to  consume  all  the  hay  and  straw  is  not  the  market  value 


118         THE  LAW  OF  LANDLORD  AND  TENANT. 

of  such  things  but  the  value  of  them  to  the  land  as  manure 
had  it  been  consumed  by  the  cattle  and  deposited  on  the  soil  • 
Add.  on  Con.  287,  293. 

An  injunction  will  be  granted  to  restrain  more  than  two 
grain  crops  in  five  years,  the  breaking  up  of  pasture  land, 
and  the  removal  of  straw  and  green  crops  from  a  farm  con- 
trary to  the  covenants  in  a  lease  :  Kerr  on  Inj.  440  ;  see  cases 
cited  ante,  p.  110  and  4  Mews'  Dig.  1615-1626. 

Damages  for  Holding  Over. — The  landlord  may  recover 
from  the  tenant  who  holds  over  double  the  yearly  value,  or  he 
may  recover  the  damage  and  costs  incurred  in  not  being  able  to 
to  give  possession  to  an  incoming  tenant :  Bramley  v.  Chester- 
ton, 2  C-  B.  N.  S.  592 ;  and  also  the  costs  of  ejecting  the  per- 
son in  possession :  Henderson  v.  Squire,  L.  R.  4  Q.  B.  170 ;  see 
ante,  p.  103.   Add.  on  Con.  277  and  293  ;  Woodfall,  553. 

Damages  in  other  Oases. — In  an  action  by  the  lessee 
against  the  lessor  for  breach  of  covenant  to  dig  ditches,  etc. 
the  measure  of  damages  was  held  to  be  the  difference  between 
the  rentable  value  of  the  demised  premises  with  the  improve- 
ments made  and  the  value  without  such  improvements:  McEwen 
V.  Dillon,  12  O.  R.  411. 

In  this  case  evidence  was  admitted  for  the  guidance  of  the 
juiy  in  adjusting  an  allowance  for  thistles  in  a  field  rented  for 
growing  flax  :   Weinhold  v.  Klein,  10  App.  R.  20. 

As  to  allowance  of  interest  on  demand  for  money  rent  pay- 
able by  the  covenant  contained  in  a  lease  :  see  Crooks  v.  Dick- 
son, 1  L.  J.  N.  S.  211. 

As  to  damages  for  breach  of  covenant  to  conduct  business 
in  such  manner  as  not  to  endanger  license  of  a  public  house  : 
see  Fleetwood  v.  Hull,  23  Q.  B.  D,  35 ;  Mayne  on  Dam. 
245;  4  Mews'  Dig.  1635-1637. 

A  person  sued  as  a  tenant  cannot  be  treated  as  a  trespasser 
at  the  same  time  :  Smith's  L.  C.  1379. 

Of  Contracts  for  the  Letting  of  Furnished  Houses 
and  Lodgings. — These  are  contracts  of  a  mixed  nature  includ- 
ing the  demise  of  realty  as  well  as  of  chattels. 

Contracts  for  the  letting  of  lodgings  and  furnished  houses 
are  contracts  for  an  interest  in  land  and  must  be  authenticated 
by  a  signed  writing  if  the  contract  gives  the  party  a  right  to 
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any  specific  apartments  :  Inman  v.  Stamp,  1  Stark.  12  ;  Edge 
V.  Straford,  1  C.  &  J.  391  ;  but  if  he  has  no  specific  apart- 
ment but  is  merely  to  be  received  as  a  boarder  it  has  been  held 
not  to  be  a  contract  for  an  interest  in  land :  Wright  v.  Stavert^ 
2  Ell.  &  Ell.  7i0;  see  Add.  on  Con.  160  and  294;  Woodfall', 
87  ;  4  Mews'  Dig.  1681-1687. 

Implied  Warranties  on  the  part  of  Lessors  of  Fur. 
nished  Apartments. — It  is  an  implied  condition  in  the  let- 
ting of  a  furnished  house  that  it  shall  be  reasonably  fit  for 
habitation  ;  if  it  be  not  the  tenant  may  quit  it  without  notice  ; 
Smith  V.  Marrable,  11  M.  &  W.  5. 

"  The  letting  of  the  goods  and  chattels  as  well  as  the  house 
implies  that  the  party  who  lets  the  house  so  furnished  is  under 
an  obligation  to  supply  the  other  contracting  party  with  what- 
ever goods  and  chattels  may  be  fit  for  the  use  and  occupation  of 
such  a  house,  according  to  its  particular  description,  and  suit- 
able in  every  respect  for  his  use  ;  Add.  on  Con.  294  ;  Woodfall^ 
174;  Taylor  on  Evi.  1002. 

Rights  and  Liabilities  of  Lodging-House  Keepers 
and  Lodgers  — A  tenant  of  lodgings  may  have  sometimes,  "  a 
mere  easement  of  sleeping  in  one  room  and  eating  in  another 
and  the  landlord  and  his  servants  may  have  a  right  to  enter 
at  all  tifties  :"  Maule  J.  8  C.  P.  784,  cited  in  Add.  on  Con., 
294. 

In  this  ca^e  he  has  no  right  to  the  exclusive  possession  of 
his  rooms.  But  the  letting  of  apartments  in  a  house  in  itself 
implies  a  demise  of  them  with  their  proper  and  requisite 
appendages;  and  the  tenant  is  entitled  to  the  use  of  the  door- 
bell, the  knocker,  the  windows,  or  sky  light  in  the  stairway 
and  the  water  closet ;  and  his  deprivation  of  these  by  the  land- 
lord is  a  breach  of  contract  :  Underwood  v.  Burrows,  7 
C.  &  P.  28. 

It  may  be  stated  in  a  general  way  that  the  landlord  of  fur- 
nished lodgings  is  bound  to  exercise  reasonable  care  for  the 
protection  of  his  lodgers  and  their  property ;  but  is  not  re- 
sponsible for  the  safe  keeping  of  the  latter  unless  it  is  delivered 
into  his  hands  for  that  purpose :  Dansey  v.  Richardson,  3 
E.  &  B.  144. 
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The  lodger  is  liable  for  use  and  occupation,  and  his  goods 
distrained  for  the  rent  as  in  ordinary  cases  of  demise  of 
realty  :  Newnion  v.  Anderton,  2  B.  &  P.  227,  and  he  is  bound 
to  deliver  up  the  furniture  at  the  end  of  the  term  in  good 
order  and  condition,  deterioration  by  ordinary  wear  and  tear 
and  the  reasonable  use  of  it  excepted  :  Stanley  v.  Agnew,  12 
M.  &  W.  827.       See  Add.  on  Con.  295  ;  Woodfall,  226. 

In  the  case  of  a  contract  for  the  use  of  a  furnished  saloon 
for  the  purposes  of  a  concert,  the  destruction  of  the  saloon  by 
fire  before  the  time  appointed  for  the  concert  relieves  the 
parties  from  the  performance  of  the  contract :  Taylor  v.  Cald- 
well, 3  B.  &  S.  826 ;  see  also  Boswell  v.  Sutherland,  8  App.  R. 
233. 

Proof  of  the  Duration  ot  the  Term  of  Hiring— Fur- 
nished apartments  and  lodgings  seldom  form  the  subject  of  a 
yearly  hiring,  and  the  presumption  in  favor  of  such  a  hiring  or 
from  year  to  year  as  in  the  case  of  a  demise  of  land  does  not 
^xist  in  the  case  of  lodgings  and  furnished  apartments  :  Wilson 
V.  Abbott,  3  B.  &  C.  88. 

The  time  for  payment  of  rent  usually  marks  the  duration  of 
the  term  and  if  it  is  payable  quarterly,  weekly  or  monthly  the 
presumption  is  in  favor  of  a  quarterly,  weekly  or  monthly 
tenancy  as  the  case  may  be  ;  Add.  on  Con.  296  ;  Woodfall,  225. 

Notice  to  Quit. — A  tenancy  for  a  single  week,  month  or 
quarter,  will  cease  at  the  end  of  the  term  without  notice  to 
quit,  but  if  the  hiring  be  from  half  year  to  half  year,  a  half 
year's  notice  is  requisite  to  determine  the  tenancy  ;  and  if 
from  quarter  to  quarter,  month  to  month  or  week  to  week,  a 
quarter's,  month's  or  week's  notice  must  be  given  as  is  usually 
the  custom.  But  the  custom  must  be  proved  :  Hufel  v.  ArTn- 
istead,  7  C.  &  P.  56. 

In  the  absence  of  any  custom  a  reasonable  notice  is  neces- 
sary :  Jones  v.  Mills,  10  C.  B.  N.  S.  788. 

If  the  lodger  does  not  give  the  requisite  notice  he  is  liable 
for  a  term's  rent  according  to  the  hiring :  Redpath  v.  Roberts, 
3  Esp.  225  ;  arlffi^th  v.  Hodges,  1  C.  &  P.  419: 

Of  course  the  notice  may  be  dispensed  with  or  regulated  by 
agreement  between  the  parties,  but  it  must  expire  at  the  end  of 
the  current  term. 
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A  tenant  retaining  possession  after  th<'!  expiration  of  his 
term  or  of  a  proper  notice  to  quit  may  be  expelled  by  force  : 
ante,  104:  see  Add.  on  Con.  296. 

Letting  and  Hiring  of  Stowage  and  places  of  de- 
posit.— The  leasing  or  hiring  of  vaults,  cellars,  stores  or  places 
of  deposit  in  a  warehouse  form  a  contract  analogous  to  that 
I'elating  to  lodgings  and  apartments. 

But  the  law  only  implies  a  contract  on  the  part  of  the 
landlord  that  the  place  is  fit  for  use  so  far  as  reasonable  care 
can  make  it  so,  and  if  such  reasonable  care  is  exercised  he  is 
not  liable  to  damage  done  to  the  tenant's  goods :  Carstaira  v., 
Taylor,  L.  K.  6  Ex.217. 

But  if  a  man  hires  out  a  storehouse  jr  place  of  deposit  for 
grain,  wine,  oil,  or  goods  of  a  perisha'  -ie  nature  he  impliedly 
warrants  it  to  be  fit  for  the  purpose  for  which  it  is  known  to 
be  required  ;  and  he  is  "bound  to  tp.ke  all  ordinary  precau- 
tions to  secure  his  storehouse  from  attacks  from  without  and 
danger  within,  from  damage  by  fire  and  damp  and  from  all 
things  hurtful  to  the  property  deposited  beneath  his  roof"  : 
Add.  on  Con.  297. 

Room  or  Standing  Places  in  Factories — The  letting 
of  a  specific  and  defined  portion  of  a  room  in  a  factory,  separ- 
ated from  the  remaining  portion  for  the  purpose  of  working 
machines  with  exclusive  possession  by  the  tenant  is  a  demise 
but  it  will  not  amount  to  a  demise  if  it  is  a  mere  letting  of  a 
single  standing  for  a  machine  :  see  Selhy  v.  Greaves,  L.  R.  3 
C.  P.  594,  where  it  was  held  there  was  a  demise,  and  Hancock 
V.  Austiii,  14  C.  B.  N.  S.  634,  where  the  contrary  was  held ;  see 
also  Add.  on  Con.  297;  Woodfall,  376. 

Lodgings  in  Oommon  Inns— Who  may  be  said  to 
be  a  common  Inn-Keeper. — At  common  law  a  common 
inn-keeper  is  one  who  makes  it  his  business  to  entertain  trav- 
ellers and  passengers,  and  provide  lodgings  and  necessaries  for 
them,  their  horses  and  attendants:  Add.  on  Con.  29S. 
'By  the  statute  (R.  S.  O.  1887,  c.  154,  s.  1)  an  "inn"  is  made 
to  include  an  hotel,  inn,  tavern,  public  house,  or  other  place  of 
refreshments  the  keeper  of  which  is  now  by  law  responsible 
for  the  goods  and  property  of  his  guests  ;  and  an  "  inn  keeper'* 
is  defined  as  the  keeper  of  any  such  place. 
10 
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Duties  of  Inn-Keepers.— The  failure  or  refusal  on  the 
part  of  an  inn-keeper  to  supply  lodgings,  meals  or  accommoda- 
tion to  travellers,  except  for  some  valid  reason,  renders  him 
liable  on  conviction  to  forfeit  and  pay  any  sum  not  exceeding 
^20 ;  E.  S.  0.  1887,  c.  194,  s.  72.  He  is  also  bound  to  do  this 
at  common  law  and  if  he  neglects  or  refuses  is  liable  to  an 
action  for  damages,  and  also  to  be  indicted :  Add.  on  Con.  298  • 
Whiting  v.  Mills,  7  U.  C.  E.  450. 

An  inn-keeper  is  not  bound  to  receive  the  goods  of  persons 
who  do  not  lodge  or  go  to  his  inn  as  guests  but  only  make  it  a 
place  of  deposit,  nor  is  he  bound  to  receive  horses  from  persons 
who  merely  intend  using  his  stables  going  elsewhere  for  lodg- 
ing and  entertainment :  Add.  on  Con.  298. 

All  he  is  required  to  do  is  to  find  reasonable  and  proper 
accommodation  for  his  guests,  and  if  he  tenders  such  accommo- 
dation, and  the  guest  refuses  it,  he  may  compel  the  latter  to 
'quit  the  inn  and  seek  for  accommodation  elsewhere:  Felix 
Knight,  8  M.  &  W.  276. 

A  guest  who  has  been  received  loses  the  right  to  be  enter- 
tained if  he  neglects  to  pay  a  reasonable  demand  :  Doyle  v. 
Walker,  26  U.  C.  E.  502 ;  E.  &  J's.  Dig.  1790. 

The  inn-keeper  cannot  discharge  himself  of  the  duty 
imposed  on  him  by  the  common  law  by  express  notice  to  his 
guests,  Morgan  v.  Ravey,  6  H.  &  N.  265 ;  (see  however 
E.  S.  0.  c.  154.)  or  under  pretence  of  sickness  or  absence  from 
home,  but  an  infant  who  keeps  an  inn  can  claim  the  privilege 
of  infancy  which  takes  precedence  over  custom :  Add.  on 
Con.  299. 

As  to  the  liability  of  an  inn-keeper:  see  E.  &  J's.  Dig.  1790 ; 
Add.  on  Con.  as  above  :  Palin  v.  Reid,  10  App.  E.  63  :  Neiv- 
iOTYibe  V.  Anderson,  11  O.  E.  665. 

Of  the  Protection  of  the  Guest  from  Robbery  and 
Theft- — In  addition  to  the  liabilities  and  duties  which  attach 
to  all  lodging-house  keepers  and  lessors  of  furnished  apart- 
ments, which  the  keeper  of  an  inn  shares  in  common  with 
them,  there  is  added  by  law  the  duty  of  protecting  the  goods 
•of  a  guest  from  robbery  :  Morgan  v.  Ravey,  6  H.  »fe  N.  265 ; 
Add.  on  Con.  299 ;  (see  also  E.  S  0.  1887,  c.  154). 
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But  he  is  not  responsible  for  robbery  by  the  guest's  servant 
«or  companion  ;  Calye's  Case  Smith's  L.  C.  246,  nor  where  the 
guest  has  not  exercised  the  care  which  a  prudent  man  might 
be  expected  to  take :  Oppenheim  v.  White  Lion  Hotel  Co., 
L.  R.  6  C.  P.  515  ;  see  cases  cited  in  Add.  on  Con.  pp.  300-302. 

Limitation  by  Statute  of  the  Liability  of  Inn-Keep- 
ers—By the  statute  R.  S.  O.  1887,  c.  154,  sec.  ?>,  it  is  enacted 
that  no  inn-keeper  shall  be  liable  to  make  good  to  any  guest 
any  loss  or  injury  to  goods  or  property  brought  to  his  inn  (not 
being  a  horse  or  other  live  animal  or  any  gear  appertaining 
thereto  or  any  carriage)  to  a  greater  amount  than  $40,  except 
where  such  goods  or  property  have  been  stolen,  lost  or  injured 
through  the  wilful  act,  default  or  neglect  of  such  inn-keeper,  or 
any  servant  in  his  employ  or  where  such  goods  or  property  have 
been  deposited  expressly  for  safe  custody  with  such  inn-keeper- 

If  an  inn-keeper  refuses  to  receive  for  safe  custody  any 
goods  or  property  of  his  guest  or  if  such  guest  through  any 
default  of  such  inn-keeper  is  unable  to  deposit  such  goods  or 
property  as  aforesaid,  the  inn-keeper  shall  not  be  entitled  to 
the  benefit  of  this  Act  in  respect  of  such  goods  or  property 
(sec.  4.) 

In  case  of  a  deposit  for  safe  custody  the  inn-keeper  may 
require,  as  a  condition  of  his  liability  that  such  goods  or 
property  be  deposited  in  a  box  or  other  receptacle  fastened  or 
sealed  by  the  person  depositing  the  same  (sec.  3). 

Every  inn-keeper  shall  cause  to  be  conspicuously  posted  in 
the  office  and  public  rooms  and  in  every  bed-room  in  his  inn  a 
copy  of  sec.  3  of  the  Act  printed  in  plain  type ;  and  he  shall  be 
entitled  to  the  benefit  of  the  said  section  in  respect  of  such 
goods  or  property  only  as  are  brought  to  his  inn  while  such 
copy  is  so  posted.  The  copy  to  be  posted  should  be  a  correct 
copy :  see  Spice  v.  Bacon,  L.  R.  2  Ex.  D.  468. 

Losses  occasioned  by  the  misconduct  of  a  Guest— 
A  guest  who  takes  a  private  room  at  an  inn  to  exhibit  goods 
for  sale,  and  receives  customers,  and  invites  the  admission  of 
strangers  into  the  inn,  upon  whose  ingress  and  egress  the  inn- 
keeper has  no  check,  cannot  hold  the  landlord  responsible  for 
the  safety  of  goods  in  the  room  so  used  :  Burgess  v.  Clements, 
1  Stark.  251. 
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"  The  rule  of  law  resulting  from  all  the  authorities  is,  that 
the  goods  remain  under  the  charge  of  the  inn-keeper  and  the- 
protection  of  the  inn  so  as  to  make  the  inn-keeper  liable  for  a 
breach  of  duty  unless  the  negligence  of  the  guest  occasions  the 
loss  in  such  a  way  as  that  the  loss  would  not  have  happened 
if  the  guest  had  used  the  ordinary  care  that  a  prudent  man 
may  be  reasonably  expected  to  have  taken  under  the  circum- 
stances :  Add.  on  Con.  303 ;  see  Cashill  v.  Wright,  6  Ell.  & 
Bl.  900 ;  see  Walker  v.  Sharpe,  31  U.  C.  R.  340. 

Who  are  Guests  and  Travellers— A  man  does  not  be- 
come a  guest  at  an  inn  by  merely  delivering  his  goods  to  the 
landlord  to  keep.  He  must  show  he  was  a  traveller  and  a  guest 
at  the  inn,  and  if  he  has  been  a  guest  but  gives  up  his  room 
and  quits  the  inn  for  a  few  days  leaving  his  goods  in  charge  of 
the  landlord  the  latter  is  liable  only  as  a  bailee:  see  cases 
cited  in  Lynar  v.  Mossop,  36  U.  C.  K.  230  and  in  Palin  v. 
Reid,  10  App.  R.  03. 

'■  A  man  may  become  a  guest  by  leaving  his  horse  as  much 
as  if  he  had  stayed  himself,  because  the  horse  must  be  fed,  by 
which  the  inn-keeper  has  gain,  otherwise  than  if  he  had  left  a 
trunk  or  a  dead  thing,"  York  v.  Grindstone,  1  Salk.  388 : 
Day,  V.  Bather  2  H.  &  C.  14:  Walker  v.  Sharpe,  31  U.  C.  R. 
340. 

"  If  an  host  invite  one  to  supper,  and  the  night  being  far 
spent,  invites  him  to  stay  all  night,  if  he  is  afterwards  robbed, 
yet  shall  not  the  host  be  charged  (as  an  inn-keeper)  for  this 
guest  was  no  traveller  "  Bac.  Ahr.  Ins.  (C.)  5  cited  in  Add.  on 
Con.  303. 

The  duration  of  the  guest's  stay  at  an  inn  does  not  alter 
his  character  or  vary  the  liability  of  the  inn-keeper  although 
the  guest  may  not  be  said  to  be  a  traveller,  being  at  the  end  of 
his  journey. 

But  if  he  takes  apartments  for  a  term,  or  resides  in  an  inn. 
under  special  contract  for  his  bed  and  board,  he  is  not  in  con- 
templation of  law  sojourning  there  as  a  traveller,  but  in  the 
character  of  a  lodger  at  a  private  boarding-house.  The  land- 
lord is  therefore  not  responsible  as  an  inn-keeper  if  such  a 
guest  is  robbed  :  Add.  on  Con.  304. 
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Exemption  of  Guest's  Property  from  Distress  for  Rent. 
By  the  statute  R.  S.  O.  c.  143,  s.  44,  it  is  enacted  that  if  a  sup- 
■erior  landlord  shall  levy  or  authorize  to  be  levied  a  distress  on 
any  furniture,  goods,  or  chattels  of  any  boarder  or  lodger  for 
•arrears  of  rent  due  to  the  superior  landlord  by  his  immediate 
tenant  the  boarder  or  lodger  may  serve  the  superior  landlord 
or  the  bailiff  or  other  person  employed  by  him  to  levy  the 
distress,  with  a  declaration  in  writing,  made  by  the  boarder  or 
lodger  setting  forth  that  the  immediate  tenant  has  no  right  of 
property  or  beneficial  interest  in  the  furniture,  goods  or  chattels 
so  distrained  or  threatened  to  be  distrained  upon,  and  that  such 
furniture,  goods  or  chattels  are  the  property  or  in  lawful  pos- 
session of  such  boarder   or   lodger ;    and  also   setting   forth 
whether  any  and  what  amount  by  way  of  rent,  board  or  other- 
wise is  due  from  the  boarder  or  lodger  to  the  immediate  tenant ; 
■and  the  boarder  or  lodger  may  pay  to  the  superior  landlord  or 
to  the  bailiff  or  other  person  employed  by  him  as  aforesaid  the 
amount,  if  any,  so  due  as  last  aforesaid,  or  so  much  thereo*^ 
as  shall  be  sufficient  to  discharge  the  claim  of   the  superior 
landlord ;  and  to  such  declaration  he  shall  annex  a  correct 
inventory,  subscribed  by  the  boarder  or  lodger,  of  the  furniture, 
goods  or  chattels  referred  to  in  the  declaration. 

Sec.  45  enacts  that  if  a  superior  landlord  or  bailiff  or  other 
person  employed  by  him,  after  being  served  with  the  before 
mentioned  declaration  and  inventory,  and  after  the  boarder  or 
lodger  shall  have  paid  or  tendered  to  the  superior  landlord 
bailiff  or  other  person  the  amount,  if  any,  which  by  the  last 
preceding  section  the  boarder  or  lodger  is  authorized  to  pay, 
shall  levy  or  proceed  with  a  distress  on  the  furniture, 
goods  or  chattels  of  the  boarder  or  lodger,  the  superior  land- 
lord, bailiff  or  other  person  shall  be  deemed  guilty  of  an  illegal 
<iistress,  and  the  boarder  or  lodger  may  replev}'  such  furniture, 
goods  or  chattels  in  any  court  of  competent  jurisdiction  and  the 
superior  landlord  shall  also  be  liable  to  an  action  at  the  suit  of 
ihe  boarder  or  lodger,  in  which  action  the  truth  of  the  declara- 
tion and  inventory  may  likewise  be  enquired  into. 

Sec.  46  enacts  that  any  payment  made  by  a  boarder  or 
lodger  pursuant  to  section  44  of  the  Act  shall   be  deemed  a 
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valid  payment  on  account  of  the  amount  due  from  him  to  the 
immediate  tenant  mentioned  in  the  said  section. 

The  declaration  herein  before  referred  to  shall  be  made 
under  and  in  accordance  with  "The  Act  respecting  Extra  Judical 
Oaths"  (R.  S.  Co.  141.) 

Inn  Keepers,  Lien.  —  By  R  S.  O.  1887,  c.  154,  s.  2, 
"  Every  inn-keeper,  boarding-house  keeper,  and  lodging-house 
keeper  shall  have  a  lien  on  the  baggage  and  property  of  his 
guest,  boarder  or  lodger  for  the  value  or  price  of  any  food  or 
accommodation  furnished  to  such  guest,  boarder  or  lodger,  and 
in  addition  to  all  other  remedies  provided  by  law  shall  have  the 
right  in  case  the  same  remains  unpaid  for  three  months  to  sell 
by  public  auction  the  baggage  and  property  of  such  guest, 
boarder  or  lodger,  on  giving  one  week's  notice  by  advertise- 
ment in  a  newspaper  published  in  the  municipality  in  which 
the  inn,  boarding-house  or  lodging-house  is  situate,  or  in  case 
there  is  no  newspaper  published  in  the  municipality,  in  a  news- 
paper published  nearest  to  such 'inn,  boarding-house  or  lodging- 
house  of  the  intended  sale,  stating  the  name  of  the  guest,  boarder 
or  lodger,  the  amount  of  his  indebtedness,  a  descriptiorf  of 
the  baggage  or  other  property  to  be  sold,  the  time  and  place  of 
sale,  and  the  name  of  the  auctioneer  ;  and  after  the  sale  the  inn- 
keeper, boarding-house  keeper  or  lodging-house  keeper,  may 
apply  the  proceeds  of  the  sale  in  payment  of  the  amount  due 
to  him  and  the  costs  of  such  advertising  and  sale,  and  shall  pay 
over  the  surplus  (if  any)  to  the  person  entitled  thereto  on 
application  being  made  by  him  therefor." 

By  sub-section  2  it  is  enacted  that  "  where  an  inn-keeper^ 
boarding-house  keeper,  lodging-house  keeper,  or  livery  stable 
keeper,  has  by  law  a  lien  upon  a  horse  or  other  animal  for  the 
price  or  value  of  any  food  or  accommodation  supplied  to  such 
animal  or  for  care  or  labor  bestowed  thereon,  he  shall  in  addi- 
tion to  all  other  remedies  provided  by  law  have  the  right  in 
case  any  part  of  such  price  or  value  remains  unpaid  for  the 
space  of  two  weeks,,  to  sell  by  public  auction  such  horse  or 
other  animal  on  giving  two  week's  notice  by  advertisement  in 
a  newspaper  published  in  the  municipality  in  which  the  inn^ 
boarding-house,  lodging-house  or  livery  stable  is  situate,"  etc- 
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The  provisions  for  the  advertisement,  sale  and  application  of 
the  proceeds  thereof  being  the  same  as  in  sect.  1. 

An  inn-keeper  has  a  lien  under  the  common  law  upon 
goods  belonging  to  the  guest  and  brought  by  him  to  the  inn, 
for  his  charges  for  board  and  lodging  supplied  to  the  guest  and 
it  has  been  held  that  the  lien  attaches  even  to  goods  which  do  not 
belong  to  the  guest  if  the  inn-keeper  receives  them  in  the 
belief  that  they  do  so  belong;  and  also  when  the  goods  ar© 
such  as  the  inn-keeper  was  not  bound  to  receive  :  Thompaonv^ 
Lacy,  3  B.  &  A.  283  :  Threfall  v.  Bonvick,  L.  R  7,  Q.  B.  711 ;  and 
also  to  goods  deposited  with  him  by  the  guest :  Mulliner  v, 
Florence,  3  Q.  B.  D.  484. 

But  he  cannot  detain  the  guest,  or  take  off  his  clothing  in 
order  to  obtain  payment  of  his  bill :  Sunbolf  v.  Alford,  S 
M.  &  W.  248. 

The  inn-keeper  holds  the  chattels  detained  by  him  in  the 
nature  of  a  pledge  so  that  if  he  once  allows  his  guest  to  take 
them  away  and  so  gives  up  the  pledge,  he  cannot  afterward* 
retake  them. 

If  after  a  debt  has  been  contracted  by  a  guest  the  inn- 
keeper allows  the  goods  or  animals  on  which  he  has  a  lien  for 
keeping  them  to  be  taken  away,  and  they  are  subsequently 
brought  to  the  inn  and  a  new  debt  contracted,  the  inn-keeper 
can  only  detain  them  for  the  latter  portion  of  the  debt,  and  not 
for  the  former :  Add.  on  Con.  304. 

If  several  animals  are  brought  to  an  inn  by  a  guest  each  is 
a  pledge  for  its  own  keep  but  not  for  the  keep  of  the  others ; 
so  that  if  all  but  one  are  taken  away  that  one  cannot  be 
detained  for  the  cost  of  keeping  the  whole  number :  Moss  v- 
Townsend,  1  Buistr.  207. 

If  the  chattel  is  taken  away  without  the  hosteller's  consent 
the  latter  may  take  it  on  a  fresh  pursuit  as  a  distress  rescued 
if  he  follows  promptly,  but  not  otherwise  :  Rosse  v.  Bramsteed, 
,2  Roll.  438. 

The  relative  duties  and  obligations  of  inn-keeper  and 
guest  continue  no  matter  how  long  the  latter's  horses  may  be 
kept  at  an  inn  until  some  fresh  contract  or  arrangement  is 
made  ;  Calye's  case  Smith's  L.  C.  246 ;  see  R.  &  J's.  Dig. 
1790. 
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As  to  definition  of  an  "  inn  "  within  the  meaning  of  the 
Act  and  relations  between  guest  and  inn  keeper :  see  Neivcovibe 
V.  And&rsom.,  11  0.  K  665. 

Fire  Escapes. — The  lessee  of  a  hotel  under  certain  circum- 
stances may  erect  fire  escapes  and  have  a  right  of  action  or  set 
off  against  the  lessor  for  the  cost  thereof ;  51  Vic.  (0)  c.  Si,  s.  2 . 

Liability  of  Lodging-House  Keepers.— Every  lodging 
house  keeper  is  bound  to  take  the  same  care  of  his  house  as 
every  prudent  householder  might  be  expected  to  take,  and  to 
be  careful  in  the  choice  of  his  servants. 

When  articles  belonging  to  his  lodgers  are  actually  placed 
an  his  hands,  he  will  be  responsible  for  the  loss  of  them 
like  any  other  bailee  but  not  on  the  ground  of  their  having 
accompanied  and  been  placed  in  his  house  by  a  lodger.  The 
lodger  must  take  care  of  his  own  goods  in  his  lodgings  :  Holder 
V.  Soulhy,  8  C.  B.  N.  S.  254 :  Dansey  v.  Richardson,  3  Ell.  &  Bl- 
144. 

Gratuitous  Loans  of  Realty. — The  gratuitously  per- 
mitting a  person  to  use  a  shed  for  a  particular  purpose  is  a 
mere  revocable  license  and  has  no  analogy  to  a  bailment  of 
property,  and  the  only  duty  imposed  on  such  person  is  that 
there  shall  not  be  negligence  in  the  use  of  the  shed,  and  he  is 
not  responsible  for  the  negligence  of  his  servant  not  within  the 
scope  of  his  employment :  Add.  on  Con.  305  ;  Williams  v. 
Jones,  3  H.  &  C.  256. 

Covenants  Running  with  the  Land. — "When  the  cove- 
nantor names  his  assigns  it  evinces  an  intent  to  bind  the  land 
and  the  obligation  becomes  connected  with  the  estate,"  Burton 
J.  Emmett  v.  Quinn,  7  App.  R.  at  p.  318  ;  and  it  was  held  that 
an  agreement  to  pay  for  improvements  ran  with  the  land  and 
attached  an  equitable  lien  thereon  as  against  the  assignee  of  a 
lessor :  Berrie  v.  Woods,  12  0.  R.  693  ;  and  see  Ambrose  v. 
Fraser,  12  O.  R.  459  ;  S.  C.  14  0.  R.  551 ;  but  see  Austerherry 
V.  Corp.  of  Oldham,  29  Ch.  D.  750  ;  cited  in  Brett's  Eq.  Cases 
138. 

Held  that  the  covenants  to  repair  ran  with  the  land ;  but 
qvumre  whether  the  covenant  not  to  assign  or  sublet  ran  with 
the  land  or  not  •  Crawford  v.  Bugg,  12  O.  R.  8. 
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All  covenants  not  to  assign  or  sub-let  without  leave  entered 
into  by  any  lessee  in  any  lease  under  the  "  Act  respecting 
Short  Forms  of  Leases  "  made  after  25th  of  March,  1886,  shall 
run  with  the  land  unless  the  contrary  is  expressly  stated  in 
the  lease :  R.  S.  O.  1887,  c.  106,  s.  4. 

The  statutory  covenant  for  the  validity  of  the  lease  implied 
in  every  conveyance  of  leasehold  property  goes  with  the  estate 
•of  the  covenantee :  R.  S.  O.  1887,  c.  100,  s.  17.  See  Pollock 
on  Con.  282  as  to  what  covenants  run  with  the  land. 

As  to  covenant  for  renewal  in  lease :  see  Gaslight  S  Coke  Go. 
T.  Towse,  35  Ch.  D.  519. 

A  covenant  to  conduct  business  in  such  a  manner  as  not  to 
-endanger  license  to  a  public  house,  held  a  covenant  running 
with  the  land :  see  Fleehuood  v.  Hull,  23  Q.  B.  D.  35. 

For  leading  case  referred  to  upon  the  question  whether  a 
particular  covenant  does  or  does  not  run  with  the  land,  see 
'"  Covenants  between  lessor  and  lessee,"  Spencer's  Case,  Smith's 
L.  C.  180. 

Jurisdiction  of  County  Courts. — The  County  Court 
possesses  the  same  power  as  the  High  Court  in  actions  for  the 
Tecovery  of  corporeal  hereditaments  where  the  yearly  value  of 
the  premises,  or  the  rent  payable  in  respect  thereof,  does  not 
exceed  $200  in  the  following  cases,  namely:  (a)  where  the  term 
■or  interest  of  the  tenant  of  such  corporeal  hereditaments  has 
expired  or  has  been  determined  by  the  landlord  or  the  tenant 
by  a  legal  notice  to  quit ;  (b)  where  the  rent  of  such  corporeal 
hereditament  is  60  days  in  arrear,  and  the  landlord  has  the 
right  by  law  to  re-enter  for  nan-payment  thereof.  Every  such 
action  shall  be  brought  in  the  County  Court  of  the  county  in 
which  the  premises  lie. 

The  word  "landlord"  means  the  person  entitled  to  the  imme- 
diate reversion  of  the  land  ;  or  in  case  of  joint  tenancy,  co-par- 
■cenary  or  tenancy  in  common,  any  one  of  the  persons  entitled 
to  such  reversion  ;  R.  S.  O,  1887,  c.  47,  sects  20,  21. 

As  to  Jurisdiction  of  the  High  Court— In  regard  to 
leases  and  sales  of  settled  estates,  estates  of  infants,  and  special 
cases;  see  R.  S.  0.  c.  44,  s.  32 ;  53  Vic.  (0)  c.  14. 

As  to  the  devise  by  will  of  Leasehold  Estates— 
A  general  devise  of  the  land  of  the  testator  or  land  in  occupa- 
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tion  of  a  particular  person  mentioned  or  any  other  general 
devise  will  include  the  testator's  leasehold  estates  to  which  the 
description  will  extend,  as  well  as  freehold  estates,  unless  a 
Contrary  intention  appears  by  the  will:  R.  S.  0.  1887,  c.  109, 
s.  28. 

As  to  sale  or  lease  of  infants  estates  :  see  R.  S.  O.  1887,  c. 
187,  s.  8. 

Leases  of  Settled  Estates — The  High  Court  has  the 
same  jurisdiction  under  the  Judicature  Act  as  the  Court  of 
Chancery  in  England  had  on  18th  March,  1865,  in  regard  to 
leases  and  sales  of  settled  estates,  and  in  regard  to  enabling 
infants  with  the  approbation  of  the  court  to  make  binding- 
settlements  of  their  real  and  personal  estate  on  marriage  and 
in  regard  to  questions  submitted  for  the  opinion  of  the  Court 
in  the  form  of  special  cases  on  the  part  of  such  persons,  as  may 
by  themselves,  their  coramitt'-jes,  or  guardians  or  otherwise 
concur  therein ;  R.  S.  O.  1887,  c.  44,  s.  82. 

By  virtue  of  this  section  the  Imp.  Stats.  19  &  20,  Vic.  c. 
120,  21  &  22  Vic.  c.  27,  27  &  28  Vic.  c.  45  are  force  in  Ontario  ; 
see  Daniel's  Chy.  Prac.  2281. 

Under  valuation  of  a  Reversion.— In  setting  aside  pur- 
chase of  a  reversion  before  4th  March,  1868,  the  onus  of  prov- 
ing undervalue  will  be  on  the  plaintiff,  and  no  purchase  made 
after  4th  March,  1868,  shall  be  opened  up  or  set  aside  on  the 
ground  of  undervalue ;  R.  S.  0.    1887,  c.  100,  sects.  34,  35. 

Contingent  Remainders. — Existing  on  or  created  since 
2nd  March,  1877,  are  not  to  be  defeated  by  forfeiture,  sur- 
render or  merger  of  preceding  estate  :  R.  S.  O.  1887,  c.  100,  s.  29. 

As  to  when  communications  between  landlord  and  tenant 
are  and  are  not,  privileged ;  see  Odgers  on  Libel  and  Slander, 
Black.  Ed.  164, 186. 

As  to  under  leases,  see  4  Mews' Dig.  1377-1879  ;  Dale  & 
Lehmann's  Dig.  679-681. 

As  to  lessiee's  option  to  purchase ;  see  R.  &  J.  Dig.  2025- 
2028 ;  4  Mews'  Dig.  1874-1377;  D.  &  L.  Dig.  672-675. 

For  provision  as  to  lien  under  "  The  Mechanics'  Lien  Act " 
when  property  is  a  leasehold :  see  R.  S.  O.  1887,  c.  126,  s.  5. 
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As  to  infant's  power  by  statute  to  make  renewals,  etc.,  of 
leases  ;  see  Pollock  on  Con.  144. 

As  to  lease  by  owner  of  life  estate  to  reversioner  in  fee  :  see 
Thatcher  v.  Boivman,  18  O.  R.  265. 

As  to  claim  for  rent  under  execution  by  sheriff :  Add.  on^ 
Torts,  667,  Roscoe  N.  P.  1237,  1249,  1250 

As  to  liability  of  executor  or  administrator  in  respect  of 
covenants,  etc.,  in  lease  of  testator  or  intestate :  see  R.  S.  O. 
1887,  c.  110,  s.  34;  Lewin  on  Trusts,  445. 

As  to  power  of  a  trustee  to  grant  leases  generally :  see 
Lewin  on  Trusts,  595.  Effect  of  lease  by  cestui  que  trust,  i6.. 
678,  679 ;  Smith's  L.  C.  890 ;  Brooke  v.  Broiun,  19  O.  R.  124. 


R.  S.  O.  1887,  CHAPTER  143. 

An  Act  respecting  the  Law  of  Landlord  and 
Tenant. 

HER  MAJESTY,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Assembly  of  the  Province 
of  Ontario,  enacts  as  follows  : 

INTERPRETATION, 

1.  Where  the  words  following  occur  in  the  five  fol-  interpre- 
lowing  sections  of  this  Act,  they  shall  be  construed  in  tation. 
the  manner  hereinafter  mentioned,  unless  a  contrary 
intention  appears : 

1.  "Rents"  shall  include   rent-service,  rent-charge  "Rents. '" 
and  rent-seek,  and  all  periodical  payments  or  render- 
ings in  lieu  of  or  in  nature  of  rent ; 

2.  "Annuities"  shall  include  salaries  and  pensions;  ".Annui- 

T  'tl€S. 

and 

3.  "  Dividends  "   shall   include    (besides    dividends,  "  Dlvi- 
strictly  so  called)  all  payments  made  by  the  name  of  ^^'^^^•" 
dividend,  bonus  or  otherwise  out  of  the  revenues  of 
trading  or  other  public  companies,  divisible  between 

all  or  any  of  the  members  of  such  respective  companies, 
whether  such  payments  are  usually  made  or  declared 
at  any  fixed  times  or  otherwise  ;  and  all  such  divisible  Imp.  Act 
revenue  shall,  for  the  purposes  of  this  Act,  be  deemed  p*^  J-  °- 
to  have  accrued  by  equal  daily  increment,  during  and 
within  the  period  for  or  in  respect  of  which  the  pay- 
ment of  the  same  revenue  is  declared  or  expressed  to 
be  made ;  but  the  said  word  "  dividend "  shall  not 
include  payments  in  the  nature  of  a  return  or  reim- 
bursement of  capital.     R.  S.  O.  1877,  c.  136,  s.  1. 

APPORTIONMENT   OF   RENT. 

3.  All  rents,  annuities,  dividends  and  other  peribdi-  to  accrue' 
cal  payments  in  the  nature  of  income  (whether  reserved  ^J^^V^  '^^^. 
or    made    payable     under    an  instrument    in    writ-  be  appor- 
ingf  or  otherwise),  shall,  like  interest  on  money  lent,  tio°able  n\ 
be  considered  as  accruing  from  day  to  day,  and  shall  time, 
be  apportionable    in    respect    of     time     accordingly,  imp.  Act 
R.  S.  0.  1877,  c.  136,  s.  2.  .  |;^  J- «- 
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Appor-  3.  The  apportioned  part  of  such  rent,  annuity,  divi- 

ofrent^ete*^  dend  or  other  payment  shall  be  payable  or  recoverable 
to  be  pay-  in  the  case  of  a  continuing  rent,  annuity  or  other  such 
the^next"  P^J^^^t  when  the  entire  portion,  of  which  such  appor- 
entire  por-  tioned  part  forms  part,  becomes  due  and  payable,  and 
tion  be-      not  bcforc  ;  and  in  the  case  of  a  rent,  annuity  or  other 

comes  Que  ^  §/ 

Imp  Act    such  payment  determined  by  re-entry,  death  or  other- 
33-34  V.  c.  wise,  when  the  next  entire  portion  of  the  same  would 
S5,  s.  3.      have  been  payable  if  the  same  had  not  so  determined, 
and  not  before. 

Persons  4. — (1)  All  persons  and  their  respective  heirs,  exe- 

the  same*  cutors,  administrators  and  assigns,  and  also  the  execu- 
remedies  tors,  administrators  and  assigns,  respectively,  of  persons 
«rinR'ai>  whose  interest  determine  with  their  own  deaths,  shall 
portioned  have  such  or  the  same  remedies  for  recovering  such 
entfre^por-  apportioned  parts  as  aforesaid,  when  payable  (allowing 
tion.  proportionate  parts  of  all  just  allowances)   as   they 

-Imp.  Act    respectively  would  have  had  for  recovering  such  entire 

oo  Qj^  ■\r     _  i.  •/  ^  ^  o  ^ 

55  s.  4.    '  portions  as  aforesaid,  if  entitled  thereto  respectively : 

Proviso  as  (2)  But  persons  liable  to  pay  rents  reserved  out  of 
to  rents      qj.  charged  on  lands  or  other  hereditaments  of  any 

reserved  in  ^  •^ 

■certain  tenure,  and  the  same  lands  or  other  hereditaments 
•cases.  shall  not  be  resorted  to  for  any  such  apportioned  part 
forming  part  of  an  entire  or  continuing  rent  as  afore- 
said specifically,  but  the  entire  or  continuing  rent,  in- 
cluding such  apportioned  part,  shall  be  recovered  and 
received  by  the  heir  or  other  person,  who,  if  the  rent 
had  not  been  apportionable  under  this  Act,  or  other- 
wise, would  have  been  entitled  to  such  entire  or  con- 
tinuing rent,  and  such  apportioned  part  shall  be 
recoverable  by  action  from  such  heir  or  other  person 
by  the  executors  or  other  persons  entitled  under  this 
Act  to  the  same,     R.  S.  O.  1877,  c.  136,  s.  4. 

•Act  not  to  5.  Nothing  in  the  preceding  provisions  of  this  Act 
poUcIes^of  contained  shall  render  apportionable  any  annual  sums 
assurance,  made  payable  in  policies  of  assurance  of  any  descrip- 
imp-  Act^  tion.     R.  S.  0.  1877,  c.  136,  s.  5. 

35,  8.  6.' 

Nor  where  6.  The  preceding  provisions  of  this  Act  shall  not 
made*o°°  extend  to  any  case  in  which  it  is  expressly  stipulated 
the  con-  that  no  apportionment  shall  take  place.  R.  S.  O.  1877, 
I"3rv.c.c.l36,s.  6. 

55,8.  7. 
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APPORTIONMENT  OF  CONDITION  OF  RE-ENTRY. 

7.  Where  the  reversion  upon  a  lease  is  severed  and  Apportion- 
"the  rent  or  other  reservation  is  legally  apportioned,  ^ndition 

the  assignee  of  each  part  of  the  reversion  shall,  in  of  re-entry 
respect  of  the  apportioned  rent  or  other  reservation  cases^*'*'" 
allotted  or  belonging  to  him,  have  and  be  entitled  to  j        . 
the  benefit  of  all    conditions   or  powers    of    re-entry  22-23  V.  c. 
for   non-payment  of  the    original  rent  or  other  reser-  35,  s,  3. 
vation,  in  like  manner  as  if  such  conditions  or  powers 
had  been  reserved  to  him  as  incident  to  his  part  of  the 
reversion  in  respect  of  the  apportioned  rent  or  other 
reservation  allotted  or  belonging  to  hira.  R.  S.  0. 1877, 
0.  136,  s.  7. 

MERGER,   ETC.,   OF   REVERSIONS. 

8.  Where  the  reversion  expectant  on  a  lease  of  land  Effect  of 
merges  or  is  surrendered,  the  estate,  which  for  the  time  or  merger 
being  confers,  as  against  the  tenant  under  the  same  of  rever- 
lease,  the  next  vested  right  to  the  same  land,  shall,  to  tant  o'rfa^ 
the  extent  of  and  for  preserving  such  incidents  to  and  lease  in 
obligations  on  the  same  reversion  as,  but  for  the  sur-  ^^^if^° 
render  or  merger   thereof,  would  have    subsisted,  be  See  Imp. 
deemed  the  reversion  expectant  on  the   same  lease.  v^*(f  i06^ 
R.  S.  O.  1877.  c.  136,  s.  8.  s.'g.'      ' 

RIGHT   OF   RE-ENTRY. 

9.  In  every  demise  made  or  entered  into  after  the  Right  of 
25th  day  of  March,  1886,  whether  by  parol  or  in  writ-  entry, 
ing,  unless  it  shall  be  otherwise  agreed,  there  shall  be 
deemed  to  be  included  an  agreement  that  if  the  rent 
reserved,  or  any  part  thereof,  shall  remain  unpaid  for 
fifteen  days  after  any  of  the  days  on  which  the  same 
ought  to  have  been  paid,  although  no  formal  demand 

shall  have  been  made  thereof,  it  shall  be  law^ful  for  the 
landlord,  at  any  time  thereafter  into  and  upon  the 
demised  premises,  or  any  part  thereof  in  the  name  of 
the  whole,  to  re-enter,  and  the  same  to  have  again, 
repossess  and  enjoy  as  of  his  former  estate.  49  V.  c. 
29,  s.  1. 

ASSIGNMENTS   BY   PERSONS   UNDER   DISABILITY. 

10.  Wliere  any  person    being   under   the   age    of  Assign- 
twenty-one  years,  or  a  lunatic,  or  a  person  of  unsound  J^^gons'^ 
mind,  shall  be  seized  of  the  reversion  of  land  subject  under  dis- 
to  a  lease,  and  such  lease  shall  contain  a  covenant  not  ^^'^^^y- 


14. 
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to  assign  or  sublet  without  leave,  the  guardian  of  such 
infant. or  the  committee  of  such  lunatic,  or  person  of' 
unsound  mind  may,  with  the  approbation  of  the  Judge 
of  the  Surrogate  Court  of  the  county  in  which  the 
land  is  situate,  consent  to  any  assignment  or  transfer 
of  such  leasehold  interest,  in  the  same  manner  and  with 
the  like  effect  as  if  the  consent  were  given  by  a  lessor 
under  no  disability.     49  V.  c.  29,  s.  2. 

FORFEITURE   OF   LEASES. 

Restric-  H- — (1)  Aright  of  re-entry  or  forfeiture  under  any 

tions  on  proviso  or  stipulation  in  a  lease,  for  a  breach  of  any 
against^  Covenant  or  condition  in  the  lease,  shall  not  be  enforce- 
forfeiture  able,  by  action  or  otherwise,  unless  and  until  the  lessor 
of  leases,  ggj-y^g  qjj  ^[jg  lessee  a  notice  specifying  the  particular 
4™P^j^45  breach  complained  of,  and  if  the  breach  is  capable  of 
V.  c.  41,  s.  remedy,  requiring  the  lessee  to  remedy  the  breach,  and 
in  any  case,  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails,  within  a 
reasonable  time  thereafter,  to  remedy  the  breach,  if  it 
is  capable  of  remedy,  and  to  make  reasonable  com- 
pensation in  money,  to  the  satisfaction  of  the  lessor  for 
the  breach. 

(2)  Where  a  lessor  is  proceeding  by  action  or  other- 
wise, to  enforce  such  a  right  of  re-entry  or  forfeiture, 
the  lessee  may,  in  the  lessor's  action,  if  any,  or  in  any 
action  brought  by  himself,  apply  tf)  the  Court  for 
relief;  and  the  Court  may  grant  or  refuse  relief,  as  the 
Court,  having  regard  to  the  proceedings  and  conduct 
of  the  parties  under  the  foregoing  provisions  of  this 
section  and  to  all  the  other  circumstances,  thinks  fit ; 
and  in  case  of  relief  may  grant  it  on  such  terms,  if 
any,  as  to  costs,  expenses,  damages,  compensation,  pen- 
alty, or  otherwise,  including  the  granting  of  an  injunc- 
tion to  restrain  any  like  breach  in  the  future,  as  the 
Court,  in  the  circumstances  of  each  case,  thinks  fit. 

(3)  For  the  purposes  of  this  section,  a  lease  includes 
an  orisfinal  or  derivative  under-lease,  also  a  grant  at  a 
fee  farm  rent,  or  securing  a  rent  by  condition ;  and  a 
lessee  includes  an  original  or  dei"ivative  under-lessee, 
and  the  heirs,  executors,  administrators  and  assigns  of 
a  lessee,  also  a  grantee  under  such  a  grant  as  aforesaid, 
his  heirs  and  assigns ;  and  a  lessor  includes  an  orig- 
inal or  derivative  under-lessor,  and  the  heirs,  execu- 
tors, administrators  and  assigns  of  a  lessor,  also  a 
grantor  as  aforesaid,  and  his  heirs  and  assigns. 
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(4)  This  section  applies,  although  the  proviso  or 
stipulation  under  which  the  right  of  re-entry  or  for- 
feiture accrues  is  inserted  in  the  lease,  in  pursuance  of 

the  directions  of  any  Act  of  Parliament  or   of   this  • 

Legislature. 

(5)  For  the  purposes  of  this  section,  a  lease  limited 
to  continue  as  long  only  as  the  lessee  abstains  from 
committing  a  breach  of  covenant  shall  be  and  take 
effect  as  a  lease  to  continue  for  any  longer  term  for 
which  it  could  subsist,  but  determinable  by  a  proviso 
for  re-entry  on  such  a  breach. 

(6)  This  section  does  not  extend — 

(a)  To  a  covenant  or  condition,  against  the  assign- 
ing, under-letting,  parting  with  the  possession,  or 
disposing  of  the  land  leased  ;  or  "to  a  condition  for 
forfeiture  on  the  bankruptcy  of  the  lessee,  or  on 
the  taking  in  execution  of  the  lessee's  interest ;  or 

(b)  In  case  of  a  mining  lease,  to  a  covenant  or  con- 
dition for  allowing  the  lessor  to  have  access  to  or 
inspect  books,  accounts,  records,  weighing  ma- 
chines or  other  things,  or  to  enter  or  inspect  the 
mine  or  the  workings  thereof.  49  V.  c.  20,  s.  16 
(1-6). 

A  "  mining  lease  "  is  a  lease  for  mining  purposes, «« Mining 
that  is,  the  searching  for,  workincr,  orettinof,  mak-  le  .se." 
ing  merchantable,  carrying  away  or  disposing  of 
mines  and  minerals,  or  purposes  connected  there- 
with, and  includes  a  grant  or  license  for  mining 
purposes.     49  V.  c.  20,  s.  3  (7). 

(7)  This  section  shall  not  affect  the  law  relating  to 
re-entry  or  forfeiture  or  relief  in  cases  of  non-payment 
•of  rent. 

(8)  This  section  applies  to  leases  made  either  before 
or  after  the  25th  day  of  March,  1886,  and  shall  have 
effect  notwithstanding  any  stipulation  to  the  contrary. 
49  V.  c.  20,  s.  16  (7,  8). 

LICENSES. 

13.  Where  a  license  to  do  any  act  which,  without  Restric- 
'such  license,  would  create  a  forfeiture,  or  give  a  right  tionson 
to  re-enter,  under  a  condition  or  power  reserved  in  a  i^g^g^^ 
lease  heretofore  granted,  or  to  be   hereafter  granted,  uaderpow- 
has  been,  at  any  time  since  the  18th  day  of  September,  er  contain- 
1865,   given  to  a  lessee  or   his  assigns,  every    such  etc.         ' 
-license  shall,  unless  otherwise  expressed,  extend  only 
11 
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Imp.  Act 
22-23  V.  c 
35,  s.  1. 


Restricte  d 
operation 
of  partial 
licenses. 

Imp.  Act 
22-23  V.  c. 
35,  s.  2. 


Waiver 
not  to  ex- 
tend fur- 
ther than 
to  the  jiar- 
ticular  in- 
stance 
mentioned 


to  the  permission  actually  given,  or  to  any  specific- 
breach  of  any  proviso  or  covenant  made  or  to  be  made,, 
or  to  the  actual  assignment,  underlease  or  other  mat- 
ter thereby  specifically  authorized  to  be  done,  but  not 
so  as  to  prevent  a  proceeding  for  any  subsequent 
breach  (unless  otherwise  specified  in  such  license) ;  and 
all  rights  under  covenants  and  powers  of  forfeiture  and 
re-entry  in  the  lease  contained  shall  remain  in  full 
force  and  virtue,  and  shall  be  available  as  against  any 
subsequent  breach  of  covenant  or  condition,  assign- 
ment, under-lease,  or  other  matter  not  specifically  au- 
thorized or  made  dispunishable  by  such  license,  in  the 
same  manner  as  if  no  such  license  had  been  given ;. 
and  the  condition  or  right  of  re-entry  shall  be  and 
remain  in  all  respects  as  if  such  license  had  not  been 
given,  except  in  respect  of  the  particular  matter  au- 
thorized to  be  done.     R  S.  O.  1877,  c.  136,  s.  9. 

18.  Wliere  in  a  lease  heretofore  granted  or  to  be 
hereafter  granted,  there  is  a  power  or  condition  of  re- 
entry on  assigning  or  underletting  or  doing  any  other- 
specified  act  without  license,  and  at  any  time  since  the 
18th  day  of  September,  1865,  a  license  has  been  or  is. 
given  to  one  of  several  lessees  or  co-owners  to  assign 
or  underlet  his  share  or  interest,  or  to  do  any  other 
act  prohibited  to  be  done  without  license,  or  has  been 
or  is  given  to  a  lessee  or  owner,  or  any  one  of  several 
lessees  or  owners,  to  assign  or  underlet  part  only  of  the 
property,  or  to  do  any  other  such  act  as  aforesaid  in 
respect  of  part  only  of  such  property,  such  license  shall 
not  operate  to  destroy  or  extinguish  the  right  of  re- 
entry in  case  of  any  breach  of  the  covenant  or  condi- 
tion by  the  co-lessee  or  co-lessees,  or  owner  or  owners 
of  the  other  shares  or  interests  in  the  property,  or  by 
the  lessee  or  owner  of  the  rest  of  the  property  (as  the 
case  may  be),  over  or  in  respect  of  such  shares  or 
interests  or  remaining  property,  but  such  right  of  re- 
entry shall  remain  in  full  force  over  or  in  res))ect  of 
the  shares  or  interests  or  property  not  the  subject  of 
such  license.     R.  S.  0  1877,  c.  136,  s.  10. 

WAIVER   OF   COVENAJSTT, 

14.  Where  an  actual  waiver  of  the  benefit  of  a 
covenant  or  condition  in  a  lease,  on  the  part  of  a  lessor,, 
or  his  heiis,  executors,  administrators  or  assigns,  is 
proved  to  have  taken  place  after  the  18th  day  of  Sep- 
tember, 1865,  in  any    one    particular  instance,  such 
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actual  waiver  sliall  not  be  assumed  or  deemed  to 
extend  to  any  instance  or  any  breach  of  covenant  or 
condition  other  than  that  to  which  such  waiver  speci- 
ally relates,  nor  to  be  a  general  waiver  of  the  benefit 
of  any  such  covenant  or  condition,  unless  an  intention 
to  that  effect  appears.     R.  S.  0.  1877,  c.  136,  s.  11. 

LENGTH   OF   NOTICES  TO   QUIT, 

15.  In  the  case  of  tenancies  from  week  to  week  and  Notice  to 
from  month  to  month,  a  week's   notice  to  quit  and  a  orweekfy* 
month's  notice  to  quit,  respectively,  ending  with  the  or  monthly 
week  or  the  month,  as  the  case  may  be,  shall  be  deemed  ^^^^^J^cies^ 
sufficient  notice  to  determine,  respectively,  a  weekly 

or  monthly  tenancy.     R  S.  O.  1877,  c.  130,  s.  15. 

TENANTS   TO   NOTIFY   LANDLORDS. 

16.  Every  tenant  to  whom   a  writ  in  an  action  for  Penaltjrow 
the  recovery  of  land  has  been  delivered,  or  to  whose  'g"*"*^  ^^~ 
knowledge  it  comes,  shall  forthwith  give  notice  thereof  writ  for 
to  his  landlord,  or  to  his  bailiff  or  receiver,  and  if  he  recovery 
omits   so  to  do,  he  shall  forfeit  to  the  person  of  whom  not  notify- 
he  holds,  the  value    of   three  years'  improved  or  rack  j"^j¥*  j 
rent  of  the  premises   demised  or  holden  in  the  posses- 
sion of  such  tenant,  to  be  recovered  by  action  in  any 

Court  having  jurisdiction  for  the  amount.  R.  S.  O. 
1877,  c.  51,  s.  58. 

RECOVERY   OF   PREMISES   BY   LANDLORDS. 

Where  a  half-year's  rent  in  arrear. 

17.  In  all  cases  between   landlord  and  tenant,  as  t>an<iiorcB 
often  as   it   happens   that   one-half  year's   rent  is  in  powe/to- 
arrear,  and  the  landlord  or  lessor  to  whom  the  same  re-enter 
is  due  has  the  right  by  law  to  re-enter  for  non-pay-  ^°'*  °°°' 
ment  thereof,  such  landlord  or  lessor  may,  without  any  of  rent, 
formal  demand    or    re-entry,  serve  a   writ  for  the  re-  ""^^  ^^' 
covery  of  the  demised  premises  ;  or  in  case  the  same  session, 
cannot   be   legally   served,  or  no  tenant  is  in  actual 
possession  of  the  premises,  then  the  landlord  or  lessor 

may  affix  a  copy  thereof  upon  the  door  of  any  de- 
luised  messuage ;  or  in  case  the  action  is  not  for  the 
recovery  of  any  messuage,  then  upon  some  notorious 
place  of  the  lands,  tenements  or  hereditaments  com- 
prised in  the  writ ;  and  such  affixing  shall  be  good 
service  thereof,  and  shall  stand  instead  of  a  demand, 
and  re-entry.     R.  S.  O.  1877,  c.  51,  s.  59. 
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How  such 
right  shall 
be  exer- 
cised. 


18.  In  case  of  judgment  against  the  defendant  for 
non-appearance,  if  it  is  shewn  by  affidavit  to  the  Court, 
or  is  proved  upon  the  trial  in  case  the  defendant  ap- 
pears, that  half  a  year's  rent  was  due  before  the  writ 
was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises  countervailing  the 
arrears  then  due,  and  that  the  lessor  had  power  to 
re-enter,  the  lessor  shall  recover  judgment  and  have 
execution  in  the  same  manner  as  if  the  rent  in  arrear 
had  been  demanded,  and  re-entry  made.  R.  S.  O. 
1877,  c.  51,  s.  60. 


Conse-  19.  In  case  the  lessee  or  his  assignee,  or  other  per- 

the  exe!--^  SOU  claiming  or  deriving  title  under  the  lease,  permits 

ciseof  such  and  suffers  judgment  to  be  had  on  such  trial  and  exe- 

'^^    '         cution  to  be   executed    thereon,    without    paying  the 

rent  and  arrears  together  with  full  costs,  and  without 

proceeding  for  equitable  relief  within  six  months  after 

execution  executed,  then   and  in  every  such  case  the 

lessee  and  his  assignee  and  all  other  persons  claiming 

4ind  deriving   under   the  lease,   shall   be    barred  and 

foreclosed  from   all    relief   or   remedy  other  than  by 

proceedings  by  way  of  appeal  from  the  judgment,  and 

the  landlord  or  lessor  shall  from  thenceforth  hold  the 

demised  premises  discharged  from  the  lease.     R.  S.  O. 

1877,  c.  51,  s.  61. 


As  to 
mortga-] 
gees  of 
lease. 


Proceed - 

lags  if  the 

tenant 

ejected 

aeeks 

equitable 

relief. 


30.  Nothings  hereinbefore  contained  shall  bar  the 
right  of  any  mortgagee  of  such  lease  or  any  part 
thereof  who  is  not  in  possession,  if  the  mortgagee, 
within  six  months  after  such  judgment  obtained  and 
execution  executed,  pays  all  rent  in  arrear,  and  all 
costs  and  damages  sustained  by  the  lessor  or  person 
entitled  to  the  remainder  or  reversion,  and  performs 
all  covenants  and  agreements  which  on  the  part  and 
behalf  of  the  first  lessee  are  to  be,  or  ought  to  be  per- 
formed.    R.  S.  O,  1877,  c.  51,  s.  62. 

31.  In  case  the  lessee,  his  assignee  or  other  person 
claiming  an}'-  right,  title  or  interest  of,  in  or  to  the 
lease,  proceeds  for  equitable  relief  within  the  time 
aforesaid,  such  person  shall  not  be  entitled  to  a  .stay  of 
the  proceedings,  unless  within  forty  days  next  after 
an  application  for  a  stay  of  the  proceedings  he  brings 
into  Court  and  lodges  with  the  proper  officer  such  sum 
of  money  as  the  lessor  or  landlord  swears  to  be  due 
and  in  arrear  over  and  above  all  just  allowances,  and 
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also  the  costs  taxed  in  the  said  action,  there  to  remain 

until  the  hearing  of  the  application  for  et[uitable  relief, 

or  to  be  paid  out   to  the   lessor  or  landlord  on  good 

security,  subject  to  the  judgment  or  order  of  the  Court; 

and  in  case  such   proceedings  for  equitable  relief  are 

taken  within  the  time  aforesaid,  and  after  execution  proceed- 

has   been   executed,    the    lessor   or   landlord  shall  be  ings  be 

accountable  only  for  so  much  as  he  really  and  bona  cution^ex©. 

fixle  without  fraud,  deceit  or  wilful  neglect,  has  made  cuted. 

of  the  demised  premises  from  the  time  of  his  entering 

into  the  actual  possession  thereof,  and  if  what  he  has 

so  made  is  less  than   the   rent   reserved   on  the  lease, 

then  the  lessee  or  his  assignee,  before  being  restored 

to  his  possession,  shall  pay  the  lessor  or  landlord  what 

the  money  so  by  him  made  fell  short  of   the  reserved 

rent  for  the  time  the  lessor  or  landlord  held  the  lands. 

R.  S.  O.  1877,  c.  51,  s.  63. 

22.  If  the  tenant  or  his  assignee  at  any  time  before  Discontin- 
the  trial  in  the  action  pays  or  tenders  to  the  lessor  or  "aoceif 
landlord,  or  to  his  solicitor  in  the  cause,  or  pays  into  pays 
Court  all  the  rent  and  arrears  together  with  the  costs,  arrears  of 
all  further  proceedings  in  the  action  shall  cease  ;  and  costs  be- 
if  the  lessee  or  his  assigns,  upon  such    proceeding  as  ^°^^  *"ai» 
aforesaid,  obtains  equitable    relief  he  and  they  shall 

have,  hold  and  enjoy  the  demised  lands  according  to 
the  lease  thereof  made,  without  any  new  lease.  E..S.O. 
1877,  c.  51,  s.  64. 

Where  lease  is  determined  and  tenant  refuses  to  go  out. 

23.  In  case  (1)  the  term  or  interest  of   any  tenant  Proceed- 
of  any  lands,  tenements  or  hereditaments,  holding  the  Jhe^t^g" 
same  under  a  lease    or  agreement  in  writing  for  any  for  which 
term  or  number  of  years  certain,  or  from  year  to  year,  hofds^the*^ 
expires  or  is  determined  either   by  the  landlord   or  lands 
tenant  by  regular  notice   to   quit ;    and  (2)  in  case  a  j^ased 
lawful  demand   of   possession    in    writing,  made   and  pired,  and 
signed  by  the  landlord  or  his   agent,  is  served  person-  ^^f  t«°ap*^ 

~  ''  .  •  r6IU868     to 

,  ally  upon  the  tenant  or  any  person  holding  or  claiming  deliver 
under  him,  or  is  left   at   the  dwelling  house  or  usual  possession 
place  of  abode  of  such  tenant  or  person  ;  and  (3)  in  notice, 
case  such  tenant  or  person  refuses  to  deliver  up  pos- 
session accordingly,  and  the   landlord  thereupon  pro- 
ceeds by  action  for  recovery  of  possession,  he  may,  at 
the  foot  of  the  writ  of  summons,  address  a  notice  to 
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sncli  tenant  or  person,  requiring  him  to  find  such 
.security,  if  ordered  by  a  Court  or  a  judge,  and  for  such 
purposes  as  are  hereinafter  next  specified.  R.  S.  O. 
1877,  c.  51,  s.  65. 

34.  Upon  the  appearance  of  the  party,  or  in  case 
of  non-appearance  then  on  making  and  filing  an  affi- 
davit of  service  of  the  writ  and  notice,  and  on  the 
landlord's  producing  the  lease  or  agreement,  or  some 
counterpart  or  duplicate  thereof,  and  proving  the  exe- 
cution of  the  same  by  affidavit,  and  upon  affidavit  that 
the  premises  have  been  actually  enjoyed  under  such 
lease  or  agreement,  and  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  regular  notice  to 
quit  (as  the  case  may  be),  and  that  possession  has  been 
lawfully  demanded  in  manner  aforesaid,  the  landlord 
may  apply  to  the  Court  or  a  Judge  for  a  rule  or  sum- 
mons for  such  tenant  or  person  to  shew  cause,  within 
a  time  to  be  fixed  by  the  Court  or  Judge  on  a  consid- 
eration of  the  situation  of  the  premises,  why  such 
tenant  or  person  should  not  enter  into  a  bond  by  him- 
self and  two  sufficient  sureties,  in  a  reasonable  sum, 
conditioned  to  pay  the  costs  and  damages  which  may 
be  recovered  by  the  plaintiff  in  the  action,  and  the 
Court  or  Judge,  upon  cause  shewn  or  upon  affidavit  of 
the  service  of  the  rule  or  summons  in  case  no  cause  is 
shewn,  may  make  the  same  absolute  in  whole  or  in 
part,  and  order  such  tenant  or  person  within  a  time  to 
be  fixed,  upon  a  consideration  of  all  the  circumstances, 
to  give  such  bond  to  the  plaintiff"  with  such  conditions 
and  in  such  manner  as  may  be  specified  in  the  said 
rule  or  summons,  or  the  part  of  the  same  so  made  abso- 
lute.    R.  S.  0.  1877,  c.  51,  s.  66. 


If  not 

given 

when 

ordered, 

judgment 

may  be 

signed. 


25.  In  case  the  party  neglects  or  refuses  to  comply 
with  such  rule  or  order,  and  gives  no  ground  to  induce 
the  Court  or  Judge  to  enlarge  the  time  for  obeying  the 
same,  then  the  lessor  or  landlord,  upon  filing  an  affi- 
davit that  such  rule  or  order  has  been  made  and  served 
and  not  complied  with,  may  sign  judgment  for  the 
recovery  of  possession  and  costs  of  suit.  R.  S.  0. 1877, 
c,  51,  s.  67. 

Limitation      36.  No  action  or  other  proceeding  shall  be  com- 
upon'bond.  fenced  upon  the  bond  after  six  months  from  the  time 
when  the  possession  of  the  premises  or  any  part  there- 
of has  been  actually  delivered  to  the  landlord,     R.  S.  O. 
1877,  C.51,  s.  69. 
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EXEMPTIONS   FROM   DISTRESS. 

37.  — (l)The  goods  and  chattels  exempt  from  seizure  Goods 
under  execution,  shall  not  be  liable  to  seizure  by  dis-  f^empt 
tress  by  a  landlord  for  rent  in  respect  of  a  tenancy  ecution  to 
created  after  the  first  day  of  October,  1887,  except  as  |^«  exempt 
hereinafter  provided  ;  nor  shall  such  goods  be  liable  tress. 

to  seizure  by  distress  by  a  collector  of  taxes  accruing 
after  the  said  first  day  of  October,  1887,  unless  they 
are  the  property  of  the  person  actually  assessed  for  the 
premises,  and  whose  name  also  appears  upon  the  col- 
lector's roll  for  the  year  as  liable  therefor. 

(2)  The  person  claiming  such  exemption  shall  select 
-and  point  out  the  goods  and  chattels  as  to  which  he 
claims  exemption.     50  V.  c.  23,  s.  1. 

38.  — (1)  A  landlord  shall  not  distrain  for  rent  on  the  Goods  on 
goods  and  chattels  the  property  of  any  person  except  Premises 
the  tenant  or  person  who  is  liable  for  the  rent,  although  perty  of 
the  same  are  found  on  the  premises  ;  but  this  restric-  tenant  to 
tion  shall  not  apply  in  favour  of  a  person  claiming 

title  under  or  by  virtue  of  an  execution  against  the 
tenant,  or  in  favour  of  any  person  whose  title  is 
derived  by  purchase,  gift,  transfer,  or  assignment  from 
the  tenant,  whether  absolute  or  in  trust,  or  by  way  of 
mortgage  or  otherwise,  nor  to  goods  on  the  premises 
in  the  possession  of  the  tenant  under  a  contract  for 
purchase,  or  by  which  he  may  or  is  to  become  the 
owner  thereof  upon  performance  of  any  condition,  nor 
where  goods  have  been  exchanged  between  two  tenants 
or  persons  by  the  one  borrowing  or  hiring  from  the 
other  for  the  purpose  of  defeating  the  claim  of  or  the 
right  of  distress  by  the  landlord  ;  nor  shall  the  restric- 
tion apply  where  the  property  is-  claimed  by  the  wife, 
husband,  daughter,  son,  daughter-in-law,  or  son-in-law 
of  the  tenant,  or  by  any  other  relative  of  his,  in  case 
such  other  relative  lives  on  the  premises  as  a  member 
of  the  tenant's  family. 

(2)  Nothing  in  this  section  contained  shall  exempt 
from  seizure  by  distress  goods  or  merchandise  in  a 
store  or  shop  managed  or  controlled  by  an  agent  or 
clerk  for  the  owner  of  such  goods  or  merchandise  when 
such  clerk  or  -agent  is  also  the  tenant  and  in  default 
and  the  rent  is  due  in  respect  of  the  store  or  shop  and 
premises  rented  therewith  and  thereto  belonging,  when 
such  goods  would  have  been  liable  to  seizure  but  for 
this  Act. 
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(3)  The  word  "  tenant "  in  this  section  shall  extend 
to  and  include  the  sub-tenant  and  the  assigns  of  the 
tenant  and  any  person  in  actual  occupation  of  the 
premises  under  or  with  the  assent  of  the  tenant  during 
the  currency  of  the  lease,  or  while  the  rent  is  due  or 
in  arrear,  whether  he  has  or  has  not  attorned  to  or 
become  the  tenant  of  the  landlord. 

(4)  In  case  of  an  assignment  for  the  general  benefit 
of  creditors  the  preferential  lien  of  the  landlord  for 
rent  is  restricted  to  the  arrears  of  rent  due  during  the 
period  of  one  year  last  previous  to  the  execution  of 
such  assignment,  and  from  thence  so  long  as  the 
assignee  shall  retain  the  premises  leased.  50  V.  c.  23,  s.  2. 

Right  of         29. — (1)  A  tenant  may  set-oflf  against  the  rent  due 
set-off.       ^  (jgi^^.  ^yg  i^j^jj^  i^y  ^Yie  landlord. 

(2)  The  set-ofF  may  be  by  a  notice  in  the  form  or  to 
the  effect  following,  and  may  be  given  before  or  after 
the  seizure  : 

Take  notice,  that  I  wish  to  set-off  against  rent  due  by  me  to 
you,  the  debt  which  you  owe  to  me  on  your  promissory  note  for 
,  dated  (or  for  eight  months'  wages 

at  $20  per  month,  $160,)  or  as  the  case  may  be.) 

In  case  of  such  notice  the  landlord  shall  only  be 
entitled  to  distrain  for  the  balance  of  rent  after 
deducting  any  debt  justly  due  by  him  to  the  tenant.. 
50  V.  c.  23,  s.  3. 

Tenant  30. — (1)  A  tenant  who  is  in  def  ult  for  non-payment 

ex^emptwn  ^f  rent   and   claims   the   benefit  of  the  exemption  to 
must  sur-    which   he  is  entitled   under  this  Act,    must   give  up 
^"ggg'^P'"®"  possession  of  the   premises  forthwith,  or  be  ready  and 
offer  to  do  so. 

(2)  The  offer  may  be  made  to  the  landlord  or  to  his 
agent  ;  and  the  person  authorized  to  seize  and  sell  the 
goods  and  chattels,  or  having  the  custody  thereof  for 
the  landlord,  shall  be  considered  an  agent  of  the 
landlord  for  the  purpose  of  the  offer  and  surrender  to 
the  landlord  of  the  possession. 

(3)  The  surrender  of  possession  in  pursuance  of  the 
landlord's    notice    shall    be  a  determination    of  the 

nancy. 

(4)  Where  a  landlord  desires  to  seize  the  exempted 
goods,  he  shall,  after  default  has    been   made  in   the- 
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payment  of  rent  and  before  or  at  the  time  of  seizure 
serve  the  tenant  with  a  notice  which  shall  inform  the 
tenant  what  amount  is  claimed  for  rent  in  arrear,  and 
that  in  default  of  payment,  if  he  gives  up  possession 
of  the  premises  to  the  landlord  after  service  of  the 
notice,  he  will  be  entitled  to  claim  exemption  for  such 
of  his  goods  and  chattels  as  are  exempt  from  seizure 
under  execution,  but  that  if  he  neither  pays  the  rent 
nor  gives  up  possession  his  goods  and  chattels  will  be 
liable  to  seizure,  and  will  be  sold  to  pay  the  rent  in 
arrear  and  costs. 

(5)  The  notice  may  be  in  the  following  form  or  to 

the  like  effect : 

• 

Take  notice  that  I  claim  $  for  rent  due  to  me  in  respect  of 
the  premises  which  you  hold  as  ray  tenant,  namely,  (here  briefly 
describe  them) ;  and  unless  the  said  rent  is  paid,  I  demand  from 
you  immediate  possession  of  the  said  premises  ;  and  I  am  ready 
to  leave  in  your  possession  such  of  your  goods  and  chattels  as  in 
that  case  only  you  are  entitled  to  claim  exemption  for. 

/r  _ 

Take  notice  further,  that  if  you  neither  pay  the  said  rent  nor       Ln/^tCyu^     '\f~~ 
give  me  up  possession  of  the  said  premises  ^fter  the  service  of  ^-**-y- 

this  notice,  1  am  by  law  entitled  to  seize  ana^sell,  and  I  intend  '^—"—yo   " 

to  seize  and  sell  all  your  goods  and  chattels,  or  such  i  art  thereof        /  ^fJL.  -    Co-^ 
as  may  be  necessary  for  the  payment  of  the  said  rent  and  costs. 

This  notice  is  given  under  the  Act  of  the  Legislature  of 
Ontario,  respecting  the  Law  of  Landlord  and  Tenant. 

Dated  this  day  of  A.  D. 

(Signed)  A.  B.  {landlord). 

To  C.  D.  (tenant.) 

(6)  Service  of  papers  under  this  Act  shall  be  made 
either  personally  or  by  leaving  the  same  with  some 
grown  person  being  in  and  apparently  residing  on  the 
premises  occupied  by  the  person  to  be  served. 

(7)  If  the  tenant  cannot  be  found  and  his  place  of 
abode  is  either  not  known,  or  admission  thereto  cannot 
be  obtained,  the  posting  up  of  the  paper  on  some 
conspicuous  part  of  the  premises,  shall  be  deemed  good 
service. 

(8)  No  proceeding  under  this  section  shall  be  deemed 
defective  or  rendered  invalid  by  any  objection  of 
form.     50  V.  c.  23,  s.  4. 
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RE-ENTRY   OF   LANDLORD. 

•Common         31.  Where  a  landlord  has  by  law  a  right  to  enter 
■  d^  m  ndoi  ^^^  non-payment  of  rent,  it  shall    not  be  necessary   to 
rent  dis-     demand  the    rent   on  the  day  when  due,   or  with  the 
^^th^^'^h     strictness  required  at    common  law,  and  a    demand  of 
landlord     rent  shall  suffice  notwithstanding  more  or  less  than 
entitled  to  tj^g   amount   really  due  is   demanded,   and   notwith- 
standing  other  requisites   of  the  common  law  are  not 
complied  with  :  provided  that,  unless  the  premises  are 
vacant,  the  demand  be  made  fifteen  days  at  least  before 
entry ;  such    demand  to  be  made  on  the   tenant  per- 
sonally anywhere,  or  on  his  wife  or  some  other  grown 
up  member  of  his  family   on  the  premises.     50  V.  c. 
23,  s.  5. 

SALE    OF   GROWING   CROPS. 

33.  When  growing  or  standing  crops,  which  may 
be  seized  and  sold  under  execution,  are  seized  for  rent, 
they  may,  at  the  option  of  the  landlord  or  upon  the 
request  of  the  tenant,  be  advertised  and  sold  in  the 
same  manner  as  other  goods,  and  it  shall  not  be 
necessary  for  the  landlord  to  reap,  thresh,  gather  or 
otherwise  market  the  same.     50  V.  c  23,  s.  6. 

33.  Any  person  purchasing  a  growing  crop  at  such 
sale,  shall  be  liable  for  the  rent  of  the  lands  upon 
which  the  same  is  growing  at  the  time  of  the  sale,  and 
until  the  crop  shall  be  removed,  unless  the  same  has 
been  paid  or  has  been  collected  by  the  landlord,  or  has 
been  otherwise  satisfied,  and  the  rent  shall,  as  nearly 
as  may  be,  be  the  same  as  that  which  the  tenant  whose 
goods  were  sold  was  to  pay,  having  regard  to  the 
quantity  of  land  and  to  the  time  which  the  purchaser 
shall  occupy  it.     50  V.  c.  2-*^  s.  7. 

COSTS. 

•t:!o8ts  in         34.  No  costs  shall  be  levied  for  or  in  respect  of  the 
seizure   of  seizure  upon  exempted  goods  when  they  may  not   be 
•«xempted   lawfully  sold,  and  when  sold  no  greater  sum   in  all 
*^'^^-        than  $2,  and  actual  and  necessary  payments   for  pos- 
session money,  shall  be  levied  or  retained  for  or  in 
respect  of  costs  and  expenses  of  sale  of  such  exempted 
goods.     50  V.  c.-  23,  s.  8. 

.  35.  W^hen  the  sum  to  be  levied  by  distress  for  rent 

*fee8.  or  for  any  penalty  exceeds  the  sum  of  $80  no  further 

charges  shall  be  made  for  or  in  respect  of  costs   or 
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expenses    by   any    person    making    the    distress    or  R®^-  Stat- 
employed  in  doing  any  act  in  the  course  of  such  dis-  ^'     ' 
tress  than  such  as  are  set  forth  in  Schedule  A  of   the 
Act  entitled  An  Act  respecting  the  Costs  of  Distress, 
•than  the  following,  that  is  to  say  : 

(a)  The  actual  expenses   or  outlay  reasonably   in- 

curred in  removing  the  goods  distrained  or 
part  thereof  when  such  removal  is  necessary  : 

(b)  Advertisement  when  necessarily  published  in  a 

newspaper,  $2.50  ;  but  not  exceeding  $5.00. 

(c)  If   any   printed   advertisement   otherwise  than 

in  a  newspaper,  $1.00;  but  not  to  exceed  $3.00. 

'{d)  The  sum  of  $1.00  per  day  for  man  keeping 
possession,  in  lieu  of  75  cents  per  day. 

>(e)  Where  the  amount  due  shall  be  satisfied,  in 
whole  or  in  part,  after  seizure  and  before 
sale,  the  bailiff  or  person  seizing  shall  be 
entitled  to  charge  and  receive  but  three  per 
cent  on  the  amount  realized,  in  lieu  of  five 
per  cent  and  no  more.     50  V.  c.  23,  s.  9. 

36.  Any  person  who  offends  against  the  preceding  Penalties, 
two  sections  of  this  Act  shall  be  liable  to  the  penalties 
provided  by  section  2  of  The  Act  respecting  the  Costs 

of  Distress,  and  such  proceedings  may  be  had  and  j^^^.  g^^t. 
taken  for  the  punishment  of  the  offender  and  the  c  63. 
imposition  and  collection  of  such  penalties  as  are  pro- 
vided by  section  2  and  subsequent  sections  of  said 
last-mentioned  Act.  Section  34  to  42  inclusive  of 
this  Act  shall  be  read  with  and  as  part  of  the  said 
Act.     50  V.  c.  23,  s.  10. 

37.  The  person  whose  goods  are  distrained  or  the  Taxation 
person  authorizing  the  distress,  or  any  other  person  of  costs, 
interested,  may,  upon  giving  two  days'  notice  in 
writing,  have  the  costs  of  the  bailiff  or  other  person 
making  the  distress  and  the  disbursements  charged 
taxed  by  the  clerk  of  the  Division  Court  within  whose 
division  the  distress  has  been  made.     50  V.  c.  23,  s.  11. 

38.  The  bailiff  or   person  so   making  the  said  dis-  persons 
tress  shall  furnish  the  clerk  with  a  copy  of   his  costs,  making 
charges  and  disbursements  for  taxation  at   the  time  glve^bll!  of 
mentioned  in  the  notice,  or  at  such  other  time  as  the  costs  to 
clerk  may  direct,  and  in  default  of  his  so   doing   he  taxation"! 
shall  not  be  entitled  to  any  costs,  charges  or  disburse- 
ments whatever.     ^0  V.  c.  23,  s.  12. 
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Duty  of  39^  The  clerk  upon  such  taxation  shall,  amongst 

taxation.    Other  things,  consider  the  reasonableness  of  any  charges- 
for  removal,  keeping   possession,  and  for  advertising,, 
or  any  sums  alleged  to  have  been   paid  therefor,  and 
may  examine  either  party  on  oath,  touching  the  same. 
The  person  requiring  the  taxation  shall  pay  the  clerk 
a  fee  of  twenty-five  cents  therefor.     50  V.  c.  23,  s.  18. 

Revision  40.  Where  that  portion  of  the  bill  or  charges  in 
ation^  dispute  amonnts  to  the  sum  of  $10,  either  ])arty  may,, 
on  giving  two  days'  notice,  have  the  taxation  revised 
by  the  clerk  of  tne  County  Court.  He  shall  be  paid  a 
fee  of  fifty  cents  for  such  revision  by  the  person 
appealing,  and  it  may,  in  the  discretion  of  the  clerk, 
be  deducted  from  or  added  to  the  bill  as  finally  taxed 
•     by  him.     50  V.  c.  23,  s.  14. 

Taxation        41.  In  any   proceedings  taken  under  section  2  of" 
clusiv"  on  ^^^  -^^^  respecting  the  Costs  of  Distress,  the  taxation 
proceed-     shall  not  be  received  as  conclusive   evidence.     50  V. 

ings  under  p  90  „  i  = 
Rev.  Stat.  ^-  ^'^'  S-  ^•^• 
c.  63,  8.  2. 

APPLICATION   OF   CERTAIN    SECTIONS. 

Applica-  43.  Sections,  27,  2'8,  29,  30  and  34,  shall  apply  only 
27°30*anr  ^®  tenancies  created  on  or  after  the  first  day  of  October, 
34.  1887.     50  V.  c.  23,  s.  16. 

COPY   OF   CHARGES  TO   BE   GIVEN  ON    MAKING   DISTRESS. 

Persons  43,  Every  person  who  makes  and  levies  any  dis- 

dlstress  to  tress  shall  give  a  copy  of  demand,  and  of  all  the  costs 
give  copy  and  charges  of  the  distress,  signed  by  him,  to  the 
to ^sLTty^^  person  on  whose  goods  and  chattels  the  distress  is 
distrained,  levied.  R.  S.  0.  1877,  c.  136,  s.  16.  See  also  Cap. 
63,  s.  11. 

PROTECTION  OF  GOODS  OF  LODGERS  FROM  DISTRESS. 

Declara-  44.  If  a  superior  landlord  shall  levy  or  authorize- 
board Jr  or  *^  ^®  levied  a  distress  on  any  furniture,  goods  or 
lodgerthat  chattels  of  any  boarder  or  lodger  for  arrears  of  rent 
tenantships  ^^^  ^^  ^^^^  superior  landlord  by  his  immediate  tenant, 
no  pro-  the  boarder  or  lodger  may  serve  the  superior  landlord, 
^^^d  d°-  ^^  ^^®  bailiff"  or  other  person  employed  by  him  to  levy 
trained,  the  distress,  with  a  declaration  in  writing,  made  by 
the  boarder  or  lodger,  setting  forth  that  the  immediate 
tenant  has  no  right  of  property  or  beneficial  interest  in» 
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the  furniture,  goods  or  chattels  so  distrained  or 
threatened  to  be  distrained  upon,  and  that  such 
furniture,  goods  or  chattels  are  the  property  or  in  the 
lawful  possession  of  such  boarder  or  lodger  ;  and  also 
setting  forth  whether  any  and  what  amount  by  way 
of  rent,  board  or  otherwise  is  due  from  the  boarder  or 
lodger  to  the  said  immediate  tenant  ;  and  the  boarder 
or  lodger  may  pay  to  the  superior  landlord,  or  to  the 
bailiff  or  other  person  employed  by  him  as  aforesaid, 
the  amount,  if  any,  so  due  as  last  aforesaid,  or  so  much 
thereof  as  shall  be  sufficient  to  discharge  the  claim  of 
the  superior  landlord  :  and  to  such  declaration  shall  be 
annexed  a  correct  inventory,  subscribed  by  the  boarder 
or  lodger,  of  the  furniture,  goods  and  chattels  referred 
to  in  the  declaration.     43  V.  c.  16,  s.  1. 

45.  If  a  superior  landlord,  or  a  bailiff  or  other  person  Penalty, 
employed  by  him,  after  being  served  with  the  before 
mentioned   declaration   and   inventory,   and  after  the 
boarder  or  lodger  shall  have  paid  or  tendered  to  the 
superior  landlord,  bailiff  or  other  person,  the  amount, 

if  any,  which,  by  the  last  preceding  section,  the  boarder 
or  lodger  is  authorized  to  pay,  shall  levy  or  proceed 
with  a  distress  on  the  furniture,  goods  or  chattels  of 
the  boarder  or  lodger,  the  superior  landlord,  bailiff  or 
other  person  shall  be  deemed  guilty  of  an  illegal 
distress,  and  the  boarder  or  lodger  may  replevy  such 
furniture,  goods  or  chattels  in  any  court  of  competent 
jurisdiction  and  the  superior  landlord  shall  also  be 
liable  to  an  action  at  the  suit  of  the  boarder  or  lodger, 
in  which  action  the  truth  of  the  declaration  and  invent- 
ory may  likewise  be  inquired  into.     43  V.  c.  16,  s.  2. 

46.  Any  payment  made    by    a    boarder  or   lodger  Payments 
pursuant  to  section  44  of  this  Act  shall  be  deemed  a  ^^^^I""^^^ 
valid  payment  on  account  of  the  amount  due  from  him  to  superior 
to  the  immediate  tenant  mentioned  in  the  said  section.  landlord. 
43  V.  c.  16,  s.  3. 

47.  The  declaration   hereinbefore   referred  to  shall  Declara- 
'  be   made   under   and   in  accordance    with    The    Act  i,'iad^°^ 

respecting  Extra-judicial  Oaths.     43  V.  c.  16,  s.  4.        K.s.c.  c. 
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CHAPTER  144. 

An  Act  respecting  Overholding  Tenants. 

HER  MAJESTY,  by  and  with  the  advise  and  con-- 
sent  of  the  Legislative  Assembly  of  the  Province- 
of  Ontario  enacts  as  follows  : — 

Interpre-        1.  In  the  Construction  of  th IS  Act — 

tation. 

"Tenant  "  ^'  "  Tenant  "  shall  mean  and  include  an  occupant, 
a  sub-tenant,  under-tenant,  and  his  and  their  assigns 
and  legal  representatives ; 

'  Land-  2.  "  Landlord  "  shall  mean  and  include  the  lessor^ 

lord.  owner,  the  person  giving  or  permitting  the  occupation 

of  the  premises,  in  question  and  the  person  entitled  to 
the  possession  thereof,  and  his  and  their  heirs  and 
assigns  and  legal  representatives.  R.  S.  0.  ]877,  c. 
137,  s.  1. 

Appiiea-         3.  In   case   a   tenant,  after   his   lease  or  right  of 
*"^"  *obe   occupation  whether  created  by  writing  or  by  verbal 
theCounty  agreement,  has  expired,  or  been  determined,  either  by 
Judge        the  landlord  or  the  tenant,or  by  a  notice  to  quit  or  notice 
over  hold-  pursuant  to  a  proviso  in  any  lease  or  agreement  in  that 
ing  tenaa  behalf,  or  has  been  determined  by  any  other  act  where- 
davft.^       by  a  tenancy  or  right  of  occupancy   may   be  deter- 
mined  or  Dut   an   end   to,   wrongfully  refuses,  upon 
,  demand  made  in  writing,  to  go  out  of  possession  of  the 
'  land  demised  to  him,  or  which  he  has  been  permitted 
to  occupy,  his   landlord,  or  the  agent  of  his  landlord,, 
may  apply   to  the  County  Judge  of    the  county,  or- 
union  of  counties,  in  which  the  land  lies,  and  wherever 
such    Judge   then   is,  setting   forth,   on   affidavit,  the 
terms  of  the  demise  or  rVht  of   occupation,  if  verbal,, 
and  annexing  a  copy  of  \ihe  instrument   creating  or 
I  containing  such  demise  orVight  of  occupation,]!   in. 

kcA  ^^  writing,  (or  if  a  copy  cannotxDe  so  annexed  by  reason 
of  the  said  writing  being  mislXjd/iost  or  destroyed,  or 
being  in  the  possession  of  th^  tenant,  or  from  any 
other  cause,  then  annexing  a  statement  setting  forth 
the  terms  of  the  demise  or  occupatipn,  and  the  reason 
why  a  copy  of  the  said    writing  canjipt  be   annexed,), 
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and  also  annexing  a  copy  otf  the  demand  made  for  the 
delivering  up  of  possession,  knd  stating  also  the  refusal 
of  the  tenant  to  go  out  of  pofesession,  and  the  reasons 
given  for  his  refusal  if  any  Vrere  given,  adding  such 
explanation  in  regard  to  the  ground  of  the  refusal  as 
the  truth  of  the  case  may  require  ;  and  this  section 
shall  extend  and  be  constructed  t>o  apply  to  tenancies 
from  week  to  week,  from  month  t)^  month,  from  year 
to  year,  and  tenancies  at  will,  as  well  as  to  all  other 
terms,  tenancies,  holdings  or  occupations.  •  R.  S.  O, 
1877,  c.  137,  s    2. 

3.  If,  upon  suctk  affidavit,  it  appears  to  the  Judge  Judge  °  '  "i 
that  the  tenant  wiWgfully  holds,   without  colour  of  ""^y  ^p.-       >'/</«. 
i4ghjt,  and  that  the  landlord  is  entitled  to  possession,  ind^pia™^        - 
such  Judge  shall  appomt  a  time  and  place  at  which  he  for  in- 

will  inquire  and  deterr^ine  whether  the  person  com-  '^"^'^' 
plained  of  was  tenant  tovthe  complainant  for  a  term 
or  period  which  has  expited,  or  has  been  determined 
by  a  notice  to  mjkr  or  otherwise,  and  whether  the 
tenant,  withoi3.tt:Tinjr  onlonii  nf^  right,  holds  the  posses- 
sion again^tr^he  right  of  the  \}andlord,  and  whether 
the  tepalit  does  wrongfully  refuse  to  go  out  of  posses- 
sioKfnaving  no  right  to  continue  in  possession,  or  how 
otherwise.     R  S.  0.  1877,  c.  137,  s.  3. 

4.  Notice  in  writing  of  the  time  and  place  so  ap-  Notice  / 
pointed  for  holding  such  inquiry,  shall  be  served  by  thereof 

the  landlord,  upon  the  tenant  or  left  at  his  place  of  ^^^.g^ 

abode,  at  least  three  days  before  the  day  so  appointed,  on  the   '"*^>   V 

if  the  place  so  appointed  is  not  more  than  twenty  ^^°*°*'* J"./,  ^  -■ 

miles  from  the  tenant's  place  of  abode,  and  one  day  in 

addition  for  every  twenty  miles  above  the  first  twenty,  — 

reckoning  any  broken  number  above  the  first  twenty  (,^  1/  C- 

as  twenty  miles,  to  which  notice  shall  be  annexed  a 

copy  of  the  affidavit  on  which  the  appointment  was 

obtained,  and  of  the  papers  attached  thereto.     R.  S. 

O.  1877,  c.  137,  s.  4. 

5.  If  at  the  time  and  place  appointed,  as  aforesaid,  Proceed- 
the  tenant,  having  been  duly  notified,  as  above  pro-  ^^^^J^^  ^j. 
v.ded,  fails  to  appear,  the  Judge,  if  it  appears  to  him  appear- 
that  the  tenant  laayr   wiihont   colour  of  right,  may  *°<^^-    i^^-r^y^^ 
order  a   writ  to  issue  to  the  sherifi",  in  the  Queen's  (I 
name,  commanding   him  forthwith  to  place  the  land- 
lord in  possession  of  the  premises  in  question ;  but  if 

the  tenant  appears  at  such  time  and  place,  the  Judge 
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-Luu 


In  case  of  shall,  ill  a  summary  manner,  hear  the  parties,  and  ex- 
ance.*'^  amine  into  the  matter,  and  shall  administer  an  oath 
or  affirmation  to  the  witnesses  adduced  by  either 
party,  and  shall  examine  them ;  and  if  after  such 
hearing  and  examination  it  appears  to  the  Judge  that 
the  case  is  clearly  one  coming  under  the  true  intent 
and  meaning  of  section  2  of  this  Act,  and  that  the 
tenant  h«Mo  without  oolouy  e^  yight  against  the  right 
of  the  landlord,  then  he  shall  order  the  issue  of  such 
writ,  as  aforesaid,  otherwise  he  shall  dismiss  the  case  ; 
and  the  proceedings  in  anv  such  case,  shall  form  part 
of  the  records  of  the  County  Court ;  and  the  said 
writ  may  be  in  the  words  or  to  the  effect  of  Form  1 
or  Form  2,  in  the  Schedule  to  this  Act,  according  as 
the  tenant  is  ordered  to  pay  costs  or  otherwise.  R.  S. 
0.  1877,  c.  137,  s.  5. 

6.  Where  such  writ  has  been  issued,  the  High 
Court  may  on  motion,  within  three  months  after  the 
issue  of  the  writ,  command  the  County  Judge  to  send 
up  the  proceedings  and  evidence"  in  the  case  to  the 
Court,  certified  under  his  hand,  and  may  examine  into 
the  proceedings,  and,  if  they  find  cause,  may  set  aside 
the  same,  and  may  if  necessary,  order  a  writ  to  issue 
to  the  sheriff',  commanding  him  to  restore  the  tenant 
to  his  possession,  in  order  that  the  question  of  right, 
if  any  appears,  may  be  tried,  as  in  ordinary  actions 
for  the  recovery  of  land.     R.  S.  O.  lS77,  c.  137,  s.  6. 

Judges  of  7.  The  Judges  of  the  High  Court  may  from  time  to 
High  time,  make  such  rules  respecting  costs,  in  cases  under 
make  rule's  this  Act,  as  to  them  seem  just ;  and  the  County  Judge 
as  to  costs,  before  whom  any  such  case  is  brought  may,  in  liis  dis- 
cretion, award  costs  therein,  according  to  any  such 
rule  then  in  force,  and  if  no  such  rule  is  in  force,  rea- 
sonable costs,  in  his  discretion,  to  the  party  entitled 
thereto  ;  and  in  case  the  party  complaining  is  ordered 
to  pay  costs,  execution  may  issue  therefor,  out  of  the 
County  Court,  as  in  other  cases  in  the  County  Court, 
where  an  order  is  made  for  the  payment  of  costs. 
R.  S.  O.  1877,  c.  137,  s.  7. 

8.  The  County  Judge  may  cause  any  person  to  be 
summoned  as  a  witness  to  attend  before  him  in  any 
such  case,  in  like  manner  as  witnesses  are  summoned 
in  other  cases  in  the  County  Court,  and  under  like 
penalties  for  non-attendance,  or  refusing  to  answer  in 
such  case.     R.  S.  0.  1877,  c.  137,  s.  8. 
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9.  Nothing  herein  contained  shall  in  any  way  affect  ^^^^. 
the  powers  of  any  Judge  or  Judges  of  the  High  Court  of*Und -' 
under  sections  23, 24  and  25,  of  The  Act  respecting  the  lords. 
Law  of  Landlord  and  Tenant,  or  shall  prejudice  or  Rev  sut. 
affect  any  other  right  or  right   of  action  or  remedy  23-25,' 
which  landlords  may  possess  in  any  of  the  cases  herein 
provided  for.     R.  S.  O.  c.  137,  s.  9. 

10.  The  proceedings  under  this  Act  shall  be  entitled  Proceed- 
in  the  County  Court  of  the  county  or  union  of  counties  Lntitied!^ 
in   which  the  premises   in  question   are  situate,  and 

shall  be  styled : 

' '  In  the  matter  of  (giving  the  name  of  the  party  complaining). 
Landlord,  against  (giving  the  name  of  the  party  complained 
against)  Tenant." 

R.  S.  O.  1877,  c.  137,  s.  10. 

11.  Service   of  all  papers   and  proceedings  under 

this  Act  shall  be  deemed  to  have  been  properly  effected  Service  of 
if  made  as  required  by  law,  in  respect  of  writs  and  p*p®''^' 
other  proceedings  in  actions  for  the  recovery  of  land. 
E.  S.  0.  1877,  c.  137,  s.  11. 


SCHEDULE. 
FORM  I. 

(Section  5.) 

WRIT   OF   POSSESSION   (wiTH   COSTS). 

Ontakio,  ) 

To  Wit  :  ] 

Victoria,  by  the  Grace   of  God,  of  the   United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

[L.  S.] 

To  the  Sheriff  of  the 

Greeting  : 
Whereas 

Judge  of  the  County  Court 
of  ,  by  his  order  dated  the 

day  of  A.  D.  18     ,  made  in  pursuance  of  The 

Act  respecting  Overholding  Tenants,  on  the  complaint  of 

against  ,  adjudged 

that  was  entitled  to  the  possession 

of 

with  the  appurtenances  in  your  Bailiwick,  aud  that  a  Writ  should 
issue  out  of  Our  said  Court  accordingly,  and  also  ordered  and 
directed  that  the  said 

should  pay  the  costs  of  the  proceedings  had  under  the  said  Act, 
which  by  Our  said  Court  have  been  taxed  at  the  sum  of 

12 


I?  &• 
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Therefore,  We  command  you  that  without  delay  you  cause  the 
said  to  have  possession  of  the  said  land 

and  premises,  with  the  appurtenances:  And  we  also  command 
you  that  of  the  goods  and  chattels  of  the  said 
in  your  Bailiwick,  you  cause  to  be  made 

being  the  said  costs  so  taxed  by  Our  said  Court  as  aforesaid,  and 
have  that  money  in  Our  said  Court  immediately  after  the  execu- 
tion hereof,  to  be  rendered  to  the  said 

And  in  what  manner  you  shall  have 
executed  this  Writ  make  appear  to  Our  said  Court,  immediately 
after  the  execution  hereof,  and  have  there  then  this  Writ. 

Witness,  Judge  of  our  said 

Court  at  ,  this  day 

of  ,  A.D.  18    . 

Clerk. 

R.  S.  0.  1877,  c.  137,  Form  1.. 


FORM  2. 

(Section  5.) 

writ  op  possession  (without  costs.) 

Ontario, 

To  Wit  : 


) 

aria,  by  the  ( 
rreat  Britain  i 

[L.  S.] 


Victoria,  by  the  Grace  of  God,    of  the   United   Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 


09 

c  c  «.       To  the  Sheriff  of  the 

5;  S-  o    Whereas  Greeting  : 

g'^  ^  Judge  of  the  County 

Court  of  the 


■a, 


§  by  his  order  dated  the 

day  ot  A.D.  18     ,  made  in  pursuance  of  The  Act 

respecting  OverJiolding  Tenants,  on  the  complaint  of 

against  adjudged  that 

was  entitled  to  the  possession  of 


»  o 

a^ 

O    c»- 

c  tr 
a  a> 

'^  G  And  ordered  that  a  writ  should  issue  out  of  Our  said  Court  ac- 

"o^^  cordingly  :  Therefore,  We  command  you  that  without  delay 

-^  you  cause  the  said  to  have 

B  >-n  possession  of  the  said  land  and  premises  with  the  appurtenances, 

g^  g:  and  in  what  manner  you  shall  have  executed  this  Writ  make 

^  ">  appear  to   Our  said   Court,   immediately  after  the   execution 
hereof,  and  have  there  then  this  Writ. 

Witness  Judge  of  our  said 

Court  at  ,  this  day 

of  A.  D.  18     . 

Clerk. 

E.  S.  0.  1877,  c.  137,  Form  2. 
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R.  S.  O.  1887,  CHAPTER  63. 

An  Act  respecting  the  Costs  of  Distress. 

HER  MAJESTY,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Assembly  of  the  Province 
of  Ontario  enacts  as  follow?  : — 

1.  No  person  making  distress  for  rent  or  for  a  pen-  Fees  to  be 
alty  where  the  sum  demanded  and  due  does  not  exceed  an^'^-' 
SSO,  in  respect  of  the  rent  or  penalty,  and  no  person  vices  for 
employed  in  making  the  distress,  or  doing  any  act  in  ^^^i^h  the 
the  course  oi  the  distress,  or  tor  carrying  the   same  becharged 
into  effect,  shall  take  or  receive,  from  any  person  or 

out  of  the  produce  of  the  chattels  distrained  and  sold, 
any  other  costs  in  respect  of  the  distress,  than  such  as 
are  set  foi'th  in  Schedule  A  hereunto  annexed,  and  no 
person  shall  make  a  charge  for  anything  mentioned  in 
the  said  Schedule,  unless  such  thing  has  been  really 
done.     R  S.  O.  1877,  c.  65,  s.  1. 

2.  If  a  person  offends  against  any  of  the  provisions  Penalty 
in  the  preceding   section   the   party   aggrieved   may  ^•'0^®^**'^" 
apply  to  a  Justice  of  the  Peace  for  the  county,  city  or 

town  where  the  offence  was  committed,  for  the  redress 
of  the  grievance,  whereupon  the  Justice  shall  summon 
the  person  complained  of  to  appear  before  him,  at  a 
reasonable  time  to  be  fixed  in  the  summons,  and  the 
Justice  shall  examine  into  and  hear  the  complaint  and 
defence  ;  and  if  it  appears  that  the  person  complained 
of  has  so  offended,  the  Justice  shall  order  and  adjudge 
treble  the  amount  of  the  money  unlawfully  taken  and 
full  costs  to  be  paid  by  the  offender  to  the  party 
aggrieved.     K  S.  0.  1877,  c.  65,  s.  2. 

3.  In  case  of  non-payment  of  money   or  costs  so  How  pen- 
adjudged  the  Justice  shall  forthwith  issue  his  warrant  ily\^  ^ 
to  lev}?  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  the  party  convicted,  rendering  to  him  the 
overplus,  if  any.     R.  S.  O.  1877,  c.  65,  s.  3. 
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Commit-         4.  In  case  no  sufficient  distress  can  be  had,  the  Jus- 
°^^"  ■         tice  shall  by  warrant  under  his  hand  and  seal,  commit 
the  party  to  the  Common  Gaol  within  the  limits  of  his 
jurisdiction,  there  to  remain  until  the  order  or  judg- 
ment is  satisfied.     R.  S.  O.  1877,  c.  65,  s.  4. 

Justice  5.  The  Justice,  at  the  request  of  either  party,  may 

mon  wit^    summon  and  examine  witnesses,  and  may  administer 
nesses.       an  oath  to  them  touching  the  complaint,  or  defence. 
R.  S.  O.  1877,  c.  65,  s.  5. 

Penalty  for  ^-  I^  ^  person  SO  summoned  neglects  to  obey  the 
disobeying  summons  without  reasonable  or  lawful  excuse,  or  re- 
fuses to  be  examined  upon  oath  (or  affirmation,  as  the 
case  may  be),  he  shall  forfeit  a  sum  not  exceeding  $8, 
to  be  adjudged,  levied  and  paid  in  such  manner,  and 
by  such  means,  and  with  such  power  of  conamitment, 
as  hereinbefore  directed  with  respect  to  orders  and 
judgments  made  or  given  at  the  instance  of  original 
complainants,  excepting  as  regards  the  form  thereof, 
which  may  be  as  the  Justice  thini<s  fit.  R.  S.  O.  1877, 
c.  65,  s.  6. 

Costs  '^-  -"-^  ^^^  Justice  finds  that  the  complaint  of  the 

wherecom-  party  aggrieved  is  not  well  founded,  he  may  order  and 
funded."  adjudge  costs,  not  exceeding  $4,  to  be  paid  by  the  com- 
plainant to  the  party  complained  against,  which  order 
shall  be  carried  into  effect  and  levied  and  paid  in  the 
manner  hereinbefore  directed  with  respect  to  orders 
and  judgments  made  or  given  at  the  instance  of 
original  complainants.     R.  S.  O.  1877,  c.  65,  s.  7. 

■J    ..  8.  Nothing  hereinbefore  contained  shall  empower 

nottomake  the  Justice  to  make  any  order  or  judgment  against  the 
orders  landlord  for  whose  benefit  the  distress  has  been  made, 
landlord,  unless  the  landlord  personally  levied  the  distress. 
«tc-  R.  S.  0.  1877,  c.  65,  s.  8. 

Party  air-        ^-  ^^  person  aggrieved  by  a  distress  for  rent  or  a 

grieved  by  penalty,    or   by   any   proceeding   had   in   the   course 

'^^^Trfot^"'^  thereof,  or  by  any  costs  or  charges  levied  upon  him  in 

barred  of    respect  of  the  same,  shall  be  barred  from  any  action  or 

his  action,  j-^j^edy  which  he  might  Jiave  had  before  the  passing 

of  this  Act,  except  so  far  as  any  complaint  preferred 

under  this  Act  has  been  determined  by  the  order  and 

judgment  of  the  Justice  before  whom   it   has   been 

heard  and  determined  ;  and  in  case  the  matter  of  the 
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complaint  is  made  the  subject  of  an  action,  the  order 
and  judgment  may  be  given  in  evidence,  under  the 
defence  of  not  guilty.     R  S.  O.  1877,  c.  65,  s.  10. 

10.  Orders  and  judgments  on  such  complaints  shall  Form  of 
be  made  in  the  words  or  to  the  effect  of  the  forms  j'ud^^nl 
given  in  Schedule  B  hereunto  annexed  ;  and  may  be 
proved  before  any  Court,  by  proof  of  the  signature  of 

the  Justice  to  such  orders  and  judgments.  R.  S.  O. 
1877,  c.  65,  s.  11. 

11.  Every  person  who  makes  and  levies  a  distress  persons 
shall  give  a  copy  of  demand,  and  of  all  the  costs  and  levying 
charges  of  the  distress,  signed  by  him,  to  the  person  gjve'^copy' 
on  whose  goods  and  chattels  the  distress  is  levied,  of  charges 
although  the  amount  of  the  rent  or  penalty  demanded  ^gt^^Jed 
exceeds  the  sum  of  $80.     R.  S.  0.   1877,  c.  65,  s.  9 

See  also  Cap.  143,  s.  27. 


SCHEDULE  A. 

(Section  1.) 

COSTS  AJiD  CHARGES  ON  DISTRESS  FOR  SMALL  RENTS  AND  PENALTIES. 

Levying  distresses  under  $80 ,01  00 

Man  keeping  possession,  per  diem 0  75 

Appraisement,   whether  by  one  appraiser  or  more — two 

cents  in  the  dollar  on  the  value  of  the  goods  ; 

If  any  printed  advertisement,  not  to  exceed  in  all 1  00 

Catalogues,  sale  and  commission,  and  delivery  of  goods — 

Jive  cents  in  the  dollar  on  the  net  produce  of  the  sale. 

R.  S.  O.  1877.  c.  65,  Sched.  A. 


SCHEDULE  B. 

{Section  10.) 
FORM  1. 

FORM  OF  THE  ORDER  AND  JUDGMENT  OF  THE  JUSTICE  BEFORE 
WHOM  COMPLAINT  IS  PREFERRED  WHEN  THE  ORDER  AND  JUDG- 
MENT   IS    FOR   THE   COMPLAINANT. 

In  the  matter  of  complaint  of  A.  B.  against  C.  D. ,  for  the 
breach  of  the  provisions  of  the  Act  Chapter  63  of  The  Revised 
Statutes  of  Ontario,  1887,  entitled  "^n  Act  respecting  the  Costs 
of  Distress,"  I,  E.  F.,  a  Justice  of  the  Peace  for  the 

,  do  order  and  adjudge  that  the 
gaid  C.  D.  shall  pay  to  J.  B.  the  sum  of  , 
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as  a  compensation  and  satisfaction  for  unlawful  charges  and  costs 
levied  and  taken  from  the  said  A.  B.,  under  a  distress  for  (as 
the  rase  may  be),  and  the  further  sum  of 
for  costs  in  this  complaint. 

(Signed)  K  F. 

R.  S.  O.  1877,  c.  65,  Sched.  B.  Form  1. 

FORM  2. 

FOKM  OF  THE  ORDER  AND  JUDGMENT  OF  THE  JUSTICE  WHEN  HE 
DISMISSES  THE  COMPLAINT  AS  UNFOUNDED,  WITH  OR  WITHODT 
COSTS,    AS   THE    CASE    MAY    BE. 

In  the  matter  of  complaint  of  A.  B.  against  C  D.,  for  the 
breach  of  the  provisions  of  the  Act  Chapter  63  of  The  Revised 
Statutes  of  Ontario,  1887,  entitled  "  An  Act  respecting  the  Costs 
of  Distress,"  I,  E.  F.,  a  Justice  of  the  Pface  in  and  for  che 

,  do  order  and  adjudge  that  the 
complaint  of  the  said  A.  B.  \a  unfounded  ;  {if  costs  are  given  add, 
and  1  do  further  order  and  adjudge  that  the  said  A.  B.  shall  pay 
unto  the  said  0.  D.  the  sum  of  .) 

(Signed)  E.  F. 

R.  S.  O.  1877,  c.  65,  Sched.  B.  Form  2. 
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1.  Notice  to  Quit  by  Landloi'd. 
To  Mr.  a  D. 

I  hereby  give  you  notice  to  quit  and  deliver  up  possession  of  the 
(house  or  farm  land)  and  premises  with  the  appurtenanc?s  situate  in 
the  of  which  you  hold  of  me  as  tenant  thereof  on 

the  day  of  next  {or  at  the  expiration  of  the  year  of 

your  tenancy  which  shall  expire  next  after  the  end  of  one-half  year  from 
the  service  of  this  notice). 

Dated  this      •  day  of  ,  189     . 

Yours,  etc. 
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2.  Notice  to  Quit  by  Landlord's  Agent. 

To  Mr.  C.  D. 

I  hereby  as  agent  for      [A.  B.,  Esq.]     your  landlord,  and  on  his  be- 
half give  you  notice  to  quit  and  deliver  up  possession  of  the  (house  or 
farm  land)  and  premises  with  the  appurtenances,  situate  in  the 
of  in  the  County  of  which  you  hold  of  him  as  tenant 

thereof,  on  the  day  of  next,  (or  at  the  expiration  of 

the  year  of  your  tenancy,  which  shall  expire  next  after  the  end  of  one- 
half  year  from  the  service  of  this  notice. ) 

Dated  the  day  of  ,  18        . 

Yours,  etc. 


3.  Notice  by  Landlord   to  Quit  Lodging;!. 

Sir, — I  hereby  give  you  notice  to  quit  and  deliver  up  on  the 
day  of  instant,  {or  next),  the  rooms  or  apartments  with  the 

appurtenances,  in  my  house  (No.  25  Main  Street  East),  which  you  now 
hold  of  me. 

Dated  this  day  of  .,  18 

Yours,  etc., 

A.B. 
To  Mr.  C.  D. 


4.  Notice  by  Tenant  to  Quit  Lodgings. 

Sir, — I  hereby  give  you  notice  that  on  the  day  of 

instant  {or  next),  I  shall  quit  and  deliver  up  possession  of  the  rooms  and 
apartments  with  the  appurtenances,  in  your  house  (No.  25  Main  Street 
East),  which  I  now  hold  of  you. 

Dated  the  day  of  ,18 

Yours,  etc., 

C.  D. 
To  Mr.  A.  B. 


5.  Notice  to  Quit  by  Tenant. 

I  hereby  give  you  notice  that  it  is  my  intention  to  quit  and  deliver 
up  possession  of  the  (house,  or  farm  land)  and  premises,  with  the  appurte- 
nances, situate  in  the  of  in  the  County  of 
now  held  by  me  as  your  tenant  thereof,  on  the  day  of 
next. 

Dated  day  of  ,  189      . 

Yours,  etc., 

C.  D. 
To  Mr.  A.B. 
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6.  Notice  to  Quit  given  by  Agent  of  the  Tenant. 

I  hereby,  as  asjent  for  Mr.  (C  D.)  your  tenant,  and  on  his  behalf 
give  you  notice  that  it  is  his  intention  to  quit  and  deliver  up  possession 
of  (the  house  or  farm  land)  and  premises  with  the  appurtenances,  situate 
at  in  the  County  of  now  held  by  him  as  your 

tenant  thereof,  on  the  day  of  next. 

Dated  the  day  of  ,  18         . 

Yours,  etc., 

G.  H. 
Agent  for  the  above  named  C.  D. 
To  A.  B.  Esq. 


7.  Notice  to  determine  a  Lease  for  years  at  the  end  of  the  first  seven  or 

fourteen  years  pursuant  to  a  proviso  therein  contained. 
To 

Sib, — In  pursuance  of  the  proviso  or  power  in  this  behalf  contained 
in  an  Indenture  of  Lease  dated  the  day  of  ,  18         , 

made  or  expressed  to  be  made  between  las  the  case  may  be),  I,  the  under- 
signed (being  the  assignee  of  the  immediate  reversion  of  and  in  the  tene- 
ments with  the  appurtenances  demised  by  the  said  lease)  do  hereby  give 
you  notice  that  it  is  my  intention  to  avoid  the  said  lease,  and  to  put  an 
end  to  the  term  thereby  granted  at  the  end  of  the  first  (seven  or  fourteen 
or  as  the  case  may  be)  years  of  the  said  term. 

Dated  the  day  of  ,  189       . 

Yours,  etc. 


8.  Demand  of  Possession  to  determine  a  Tenancy  at  Will. 

I  hereby  demand  and  require  you  forthwith  to  quit  and  deliver  up 
possession  of  the  (messuage,  land  and  premises)  with  the  appurtenances, 
situate  and  being  in  the  of  in  the  County 

of  ,  now  in  your  possession.     [In  case  of  any  refusal  or  neglect 

on  your  part  to  comply  with  this  notice,  an  action  of  ejectment  will  be 
commenced  against  you  without  further  notice.]  And  you  are  hereby 
warned  not  to  commit  any  waste,  spoil,  or  damage  in  or  upon  the  said 
premises  or  any  part  thereof. 

Dated  day  of  ,  189       . 

Yours,  etc. 
To 


9.  JJemaiul  of  Possession,  otherwise  Double  Rent  m-  Double  Value. 

Sir, — I  hereby  demand  and  require  you  to  quit  and  deliver  up  posses- 
sion of  (describe  the  premises  shortly)  with  the  appurtenances,  situate  at  the 
of  in  the  County  of  ,  on  the  expiration  of 

your  term  therein,  which  will  expire  on  or  about  the  day  of 

next  (or  instant)  ;  and  take  notice  that  if  you  hold  over  the 
said  premises  after  ("the  service  hereof"  or  "the  expiration  of  the  term") 
you  will  be  liable  to  pay  (double  value  or  double  rent)  for  the  said  premi- 
ses pursuant  to  the  Statute  in  such  case  made  and  provided. 
Dated  day  of  18       .     ' 

(Signature  of  landlord. ) 
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10,  Notice  to  Repair. 

Sir, — You  are  hereby  required  forthwith  {or  within  three  calendar 
months  now  next)  to  put  in  good  tenantable  repair,  order  and  condition 
the  (messuage)  and  premises  with  the  appurtenances,  situate  at 
in  the  County  of  ,  which  you  now  hold  of  me  (or  oi  A.B. 

of  ,  Esq. )  ;  and  particularly  to  do  all  and  singular  the  amend- 

ments and  repairs  specified  in     the  schedule  hereunder  written. 

Dated  this  day  of  ,  18         . 

Signature  oi  A.  B  ,  landlord, 
or  of 
Surveyor  9f  the  said  A.  B. 


The  Schedule  above  referred  to. 
{Here  specify  the  amendments  and  repairs  required  to  be  done.) 


11.  Notice  under  B.  S.  0.  1887,  c.  lJf3,  s.  11,  before  proceeding  to  enforce 
right  of  Re-entry, 

To  C  D. 

I  hereby  give  you  notice  that  you  have  broken  the  covenants  for 
repairing  both  outside  and  inside  the  house  No.  13  Brick  Street,  which 
you  hold  of  me  under  a  lease  containing  such  covenants,  and  I  require 
you  to  repair  the  said  house  in  accordance  with  the  said  covenants  forth- 
with, and  to  pay  me  $         as  compensation  for  such  breaches  of  covenant. 

A.B. 


12.  For  another  case. 

I  hereby  give  you  notice  that  I  complain  of  your  having  annoyed  my 
tenants  occupying  houses  on  each  side  of  house  No.  13  Brick  Street, 
which  you  hold  of  me  under  a  lease  containing  a  covenant  that  the  tenant 
will  not  do  or  suffer  anything  that  will  grow  to  the  annoyance  of  my 
estate.  The  annoyance  complained  of  consists  in  your  having  frequently 
suffered  noxious  vapours  to  proceed  from  your  garden.  I  hereby  require 
you  to  desist  forthwith  from  such  annoyance  and  also  to  pay  me  $ 
as  compensation  for  such  breach  of  covenants. 

A.B. 

{See  Woodfall,  328,  952  ;  Ante,  i).  84.) 


13.  Ibiotice  of  Tenants  set  off  against  rent  under  R.  S.  0.  1887,  c.  143, 
s.  29,  sfiAb-sec.  2. 

Take  notice  that  I  wish  to  set  off  against  rent  due  by  me  to  you  the 
•debt  which  you  owe  to  me  on  your  promissory  note  for  dated 

{or  for  eight  months'  wages  at  $20  per  month, 
$160,  or  as  the  case  may  be). 


FORMS.  163 

14.  Notice  of  Mortgage  by  the  Mortgagee  to  the  Mortgagor's  Tenant. 

To  Mr.  CD., 

Sir, — Take  notice  that  by  an  indenture  dated  the  day  of 

18  ,  and  made  or  expressed  to  be  made  between  (as  the  case  may  be)  the 
messuage  or  dwelling  house  and  land  (or  as  the  case  may  be)  with  the 
appurtenances  situate  and  being  at  in  the         of  in  the  County 

of  now  in   your  possession  (together  with  other  hereditaments) 

were  conveyed  and  assured  unto  and  to  the  use  of  me  the  said  E.  F. ,  my 
heirs  and  assigns  (or  executors  administrators  and  assigns)  for  securing  the 
sum  of  $  with  interest  for  the  same  at  the  rate  of        per  cent,  per 

annum  (at  a  day  now  passed  or  on  the  day  of  next)  and  you 

are  hereby  required  to  pay  me  all  rent  and  arrears  of  rent  due  and  pay- 
able, and  hereafter  to  become  due  and  payable  from  you  in  respect  of  the 
said  premises  in  your  possession  :  And  in  case  of  any  default  I  shall  dis- 
train or  sue  for  the  said  rent  or  bring  an  action  of  ejectment  to  recover  pos- 
session of  the  said  (messuage,  or  dwelling  house  or  land),  with  the  appur- 
tenances in  your  possession,  or  otherwise  put  the  law  in  force  as  I  may  be 
advised. 

Dated  this  day  of  18     , 

Yours  etc., 

E.  F.  of 


15.   The  like  by  Mortgagee's  Solicitor. 

To  Mr.  a  D. 

SiE, — Take  notice  that  by  an  indenture  dated  the  day  of 

18  ,  and  made  or  expressed  to  be  made  between  (as  the  case  may  be)  the 
(farm  and  lands  or  as  the  case  may  be)  ■n^th  the  appurtenances  situate  (at  or 
in  the  of  in  the  County  of  )  now  in  your  possession 

were  conveyed  and  assured  to  the  said  E.  F.,  (the  Mortgagee)  his  heirs  and 
assigns,  for   securing  the  sum  of  $  with  interest  for  the  same  at  the 

rate  of  per  cent  per  annum  on  the  day  of  next  (or  as 

ihe  case  may  be) :  Now  I  do  hereby  as  the  Solicitor  of  and  for  the  saidE.  F. 
and  on  his  behalf  give  you  notice  of  the  said  indenture  and  require  you 
to  pay  to  the  said  E.  F.  all  rent  and  arrears  of  rent  now  due  and  payable 
and  hereafter  to  become  due  and  payable  Irom  you  in  respect  of  the  said 
premises  in  your  possession.  And  take  notice  that  in  case  of  any  default 
the  said  E.  F.  will  distrain  or  sue  for  the  said  rent  or  bring  an  action  of 
ejectment  to  recover  possession  of  the  said  (farm  and  lands)  with  the 
appurtenances  in  j^our  possession  or  otherwise  put  the  law  in  force  as  he 
may  be  advised. 

Dated  this  clay  of  18     . 

Yours  etc., 

G.  H.  of 
Solicitor  for  the  said  E.  F. 
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16.  Attornment. 


I  of  the  of  in  the  County  of  {farmer} 

do  hereby  (with  the  privity  and  consent  of  my  landlord  A.  B.  of 
esquire,  testified  by  his  signing  his  name  in  the  margin  hereof)  Attokn 
and  become  tenant  to  of  the  of  (gentleman),  of 

the  premises  in  my  occupation  upon  a  tenancy  (from  year  to  year  or  as 
the  case  may  he)  commencing  on  the  day  of  in  each  year  at 

the  yearly  rent  of  payable  (on  as  the  case  may  be)  viz.,  all 

that  {describe  the  premises)  with  the  appurtenances  :  To  Hold  the  same  at 
the  same  rent  and  under  and  subject  to  the  same  stipulations,  agree- 
ments and  conditions  as  those  under  which  I  now  hold  the  same.  And  I 
have  this  day  paid  to  the  said  the  sum  of  one  d  liar  for  and  on 

account  and  part  payment  of  the  said  rent,  and  by  way  of  acknowledg- 
ment of  the  title  of  the  said 

As  Witness  my  hand  this  day  of  ,  18        . 

Witness 

Received  of  Mr.  C.  D.  the  sum  of  one  dollar  as  above  mentioned. 
Witness 


17.  Acknoivledgment  of  Title  to  bar  the  Statute  of  Limitations. 

I  G.  D.  of  in  the  County  of  do  hereby  admit  and 

declare  I  am  now  in  possession  of  {or  in  receipt  of  the  rents  and  profits 
of)  all  that  messuage  etc.,  {describe  the  property  so  as  to  identify  it)  with 
the  appurtenances,  situate  at  ,  or  in  the  of  in  the 

County  of  ,  by  the  sufferance  and  permission  of  A.  B.  of  Esq., 

and  subject  to  the  title  of  the  said  A.  B.  under  whom  I  now  hold  the 
same.  * 

Dated  this  day  of  18     . 

To^.  B.  Esq.,  G.  D. 


18.  Attornment  clause  in  Mortgage.     {See  ante  p.  23.) 

In  Ont.  L.  &  D.  Go.  v.  Hobbs,  16  App.  R.  255,  it  was  held  that 
in  the  following  clause,  the  relation  of  landlord  and  tenant,  was  validly 
created  between  the  mortgagee  and  mortgagor  : 

And  the  mortgagee's  lease  to  the  mortgagor  the  said  lands  from  the 
date  hereof  until  the  date  herein  provided  for  the  last  payment  of  any 
moneys  hereby  secured,  undisturbed  by  the  mortgagees  or  their  assigns, 
he,  the  said  mortgagor,  paying  therefor  in  every  year  during  the  said  term 
on  each  and  every  of  the  days  in  the  above  proviso  for  redemption  ap- 
jjointed  for  payment  of  the  moneys  hereby  secured,  such  rent  or  sum  as 
equals  in  amount  the  amount  payable  on  such  days  respectively  according 
to  the  said  proviso  without  any  deduction.  And  it  is  agreed  that  such 
payments  when  so  made  shall  respectively  be  taken  and  be  in  satisfaction 
of  the  moneys  so  then  payable  according  to  the  said  proviso.  Provided 
always  and  it  is  agreed  that  in  case  of  any  of  the  covenants  or  agreements 
herein  of  the  mortgagor,  his  heirs,  executors,  administrators  or  assigns,  be 
untrue  or  be  unobserved  or  broken  at  any  time,  the  mortgagees,  their 
successors  or  assigns,  may,  without  any  previous  demand  or  notice  enter 
on  the  said  lands,  or  any  part  thereof,  in  the  name  of  the  whole,  and  take 
and  retain  possession  thereof  and  determine  the  said  lease. 
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19.  Jnother  Form. 

See  Prideaux  on  Con.  8th  ed.  543. 

N.  B. — Care  must  he  taken  that  the  mortqagee  does  not  prechide  him- 
self from  entering  ivithout  notice  and  determining  the  tenancy. 

And  for  the  purpose  of  better  securing  the  punctual  payment  of  the 
interest  of  the  said  principal  sum,  he,  the  said  A.  B.  (the  mortgagor)  doth 
hereby  attorn  tenant  to  the  said  G.  D.  (the  mortgagee)  of  the  heredita- 
ments and  premises  hereby  granted  or  expressed  so  to  be  at  the  yearly 
rent  of  ^  (a  sum,  equal  to  a  yearns  interest  on  the  principal  sum)  to 

be  paid  half-yearly  {or  yearly  as  the  case  may  be)  on  the  day  of 

and  day  of  (the  day  or  days  appointed  for  the  payment  of 

interest).  Provided  always  that  the  said  C.  JJ.  his  heirs  or  assigns  may 
at  any  time  after  the  said  day  of        next,  enter  into  and  upon 

the  said  hereditaments  and  premises  or  any  part  thereof  and  determine 
the  tenancy  hereby  created  without  giving  the  said  A.  B.  any  notice  to 
<iuit. 


FORMS    OF   PROCEEDINGS   UNDER    THE    ACT  RESPECTING 
OVERHOLDING  TENANTS,  R.  S.  0.  1887,  c.  144. 

20.  Demand  of  possession  under  sec.  2. 

Ix  THE  County  Court  of  the  County  of 
In  the  matter  of 

A.  B.,  Landlord, 

against 
C.  D.,  Tenant. 

I  A.  B.  of  the  of  in  the  County  of  ,  {occupation), 

your  landlord  do  hereby  demand  and  require  you  forthwith  to  go  out  oif 
possession  and  to  deliver  up  to  me  possession  of  the  land  demised  to  you 
by  me,  which  land  I  now  own  and  of  which  you  have  been  permitted  and 
hold  the  right  of  occupation  (under  and  by  virtue  of  an  indenture  of 
leas«  dated  the  day  of  A.  D.  18       ,  or  under  a  verbal 

agreement  {specifying  the  nature  of  the  agreement  as  the  case  may  be) 
and  which  lease  and  right  of  occupation  hafve  been  determined  and 
expired  by  effluxion  of  time  {or  breach  of  the  covenants  in  the  said 
lease,  {as  the  case  may  be)  which  said  land  may  be  described  as  {describe 
the  land.) 

Dated  this  day  of  ,  18     . 

Yours  etc., 

A.  B.,  Landlord. 
To  C.  D.,  the  above-named  Tenant. 
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21.  Affidavit  of  Service  of  the  Demand. 

{Title  of  Court  and  Cause  as  in  No.  20  ante.) 

I  E.  F.  of  the  of  ''         in  the  County  of" 

,  {occupation),  make  oath  and  say  as  follows  : 

1.  That  I  did  on  the  day  of  18  , 
personally  serve  the  above-named  tenant,  C.  D.,  with  the  demand  of 
possession  hereto  annexed  marked  "  A  "  by  delivering  to  and  leaving  with 
the  said  0.  D.  on  said  day  (upon  the  lands  described  in  said  demand  or  as 
the  case  may  be)  in  the                             of                              in  the  County  of 

a  true  and  correct  duplicate  original  of  said  demand 
and  by  producing  and  exhibiting  to  the  said  C.  D.  the  said  annexed 
demand. 

2.  At  the  same  time  I  also  demanded  of  the  said  G.  D.  to  deliver  up 
to  the  said  A.  JB.  and  to  go  out  of  possession  of  the  said  lands. 

3.  The  said  tenant  C.  D.  refused  to  go  out  of  possession  of  the  said 
lands  and  (gave  no  reasons  for  suth  refusal  or  the  reasons  given  for  such 
refusal  were  as  follows,  here  state  the  reasons  for  refusal  if  any  are  given.)- 

Sworn,  etc. 


22.   Affidavit  for  Appointment  under  sec.  3. 

{Title  of  Court  and  Cause  as  in  No.  20  ante.) 

1  A.  B.  oi  the  of  in  the  County  of 

,  {occupa'ion),  make  oath  and  say  : 

1.  I  am  the  above-named  landlord. 

2.  Annexed  hereto  marked  "  A"  is  a  copy  of  the  instrument  creating 
the  demise  of  the  lands  therein  described  from  me  to  the  above-named 
tenant  C.  D.  {or  setting  forth  the  term  of  the  demise  or  right  of  occupation,  if 
verbal,  or  if  a  copy  of  the  instrument  creating  or  containing  such  demise 
cannot  be  so  annexed  by  reason  of  the  said  uyriting  being  mislaid,  lost,  or 
destroyed  or  being  in  the  possession  of  the  tenant,  or  from  any  other  cause 
then  annexing  a  statement  setting  forth  the  terms  of  the  demise  or  occupation 
and  stating  the  reason  why  a  copy  of  the  said  writing  cannot  be  annexed.) 

3.  Annexed  hereto,  marked  "  B,"  is  a  true  copy  of  the  demand  made 
upon  the  said  tenant  C.  D.,  on  my  behalf  by  E.  F.  my  agent  for  the  said 
purpose  then  duly  appointed,  (or  by  me,  as  the  case  may  be)  for  the 
delivering  up  of  possession  of  the  said  lands. 

4.  That  the  sum  of  $  being  part  of  the  yearly  rent  reserved 
in  the  said  lease  payable  on  the  day  of 

last  past  was  in  arrear  and  unpaid  for  the  space  of  twenty-one  days  and 
more  after  the  said  day  by  the  said  lease  appointed  for  payment  thereof. 

5.  The  said  C.  D.  has  not  in  accordance  with  his  covenant,  contained 
in  the  said  lease,  summer  fallowed  in  a  husbandlike  and  proper  manner 
at  the  proper  season  at  least  acres  of  the  said  land  in  the 

year  of  the  term  demised  by  said  lease  and  has  broken  the  said  covenant 
in  that  behalf  (or  in  place  of  the  foregoing  statements  in  paragraphs  4  and 
b  state  clearly  the  particular  breach  of  the  covenants  complained  of  and 
on  which  the  right  of  re-entry  has  accrued  or  the  ground  on  which  the 
determination  or  forfeiture  of  the  lease  and  right  of  re-entry  are  based). 
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6,  By  reason  (of  Uie  said  several  breaches  of  the  covenants  in  the 
said  lease  or  of  the  expiration  or  determination  of  the  terra  as  aforesaid 
as  the  case  may  be)  i  am  entitled  to  re-enter  upon  the  said  demised 
premises  and  to  remove  the  said  tenant  therefrom  and  to  re-possess  the 
said  lands  as  in  my  first  and  former  estate. 

(Here  add  such  facts  and  explanations  in  regard  to  the  ground  of  the 
tenant's  refusal  as  the  truth  of  the  case  may  require  :  the  facts  of  the  case 
should  be  stated  fully  enough  to  enable  the  Judge  to  decide  whether  or 
not  the  tenant  holds  witiioufc-^jolcfur  of  right  as  provided  in  8ec.*^of  the 
Act.)  h 

Sworn,  etc. 


23.  Appointment  under  sec.  3. 
{Title  of  Court  and  Cause  as  in  No.  W  ante.) 

Upon  the  application  oi  A.  B.  the  above-named  landlord,  and  upon 
reading  his  affidavit  and  papers  filed  and  it  appearing  to  me  Ihat  the 
tenant  wrongfully  holds  without  eqtoftff  of—cigkL  and  that  the  landlord 
is  entitled  to  possession  of  the  lands  in  question  herein  and  mentioned  in 
the  said  affidavit  and  papers. 

I  appoint  the  day  of  A.D.  18    ,. 

at  o'clock  in  the  noon  at  in 

the  of  at  which  time   and   place   I  will 

enquire  and  determine  whether  the  above-named  tenant  C.  D.  was 
tenant  of  the  said  landlord  for  a  period  which  has  expired  or  been  deter- 
mined by  notice  to  quit  or  by  breach  of  the  covenants  in  the  said  lease  or 
by  reason  of  any  proviso  in  the  said  lease  or  otherwise  and  whether  the 
tenant  without  any  colour  of  right  holds  possession  of  said  lands  or  any 
part  thereof  against  the  right  of  the  landlord,  and  whether  the  said  tenant 
does  wrongfully  refuse  to  go  out  of  possession  having  no  right  to  continue 
in  possession  or  how  otherwise. 

Dated  at  the  day  of 

A.D.  18 

M.  M. 

Judge. 


24   Notice  of  Appointment  to  be  endorsed  thereon. 
In  the  County  Court  of  the  County  of 
{Style  of  Cause. ) 

Take  notice  that  His  Honor  the  Judge  (or  Junior  Judge)  of  the  County 
Ctmrt  of   the   County   of  has  appointed  the  time  and 

place  within  mentioned  for  the  purposes  within  mentioned. 

Dated  18 

Yours,  etc. 

J.  K. 
Solicitor  for  the  landlord. 
To 

the  above-named 
tenant  C.  D. 


} 
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25.  Affidavit  of  Service  of  the  Appointment  and  Papers  attached  on  the 

Tenant. 

(Title  of  Court  and  Cause  as  in  No.  20  ante). 

I,  of  the  of 

in  the  County  of  ,  (occupation) 

make  oath  and  say  : 

1.  That  I  did  on  the  day  of  A.D.  18         , 

personally  serve  the  above  named  tenant  G.  I),  with  the  appointment 
hereunto  annexed  marked  "  C,"  together  with  the  notice  thereon 
endorsed,  and  the  notice  endorsed  thereon  as  to  the  solicitor  by 
whom  the  said  appointment  was  issued  by  delivering  to  and  leaving 
with   the   said    C.    D.    at   the  of  in   the 

County  of  on  the  said  day  a  true  copy  of  the  said 

appointment  and  notices,  and  by  producing  and  exhibiting  to  him  at  the 
same  time  said  annexed  appointment  and  notices,  and  that  at  the  time  of 
such  service  there  was  attached  to  said  copy  of  appointment  and  notices 
so  served,  and  I  delivered  to  and  left  with  the  said  C.  D.  true  copies  of 
the  affidavits  hereto  annexed  marked  "  D  "  and  "  E,"  together  with  the 
copy  of  lease  (or  statement  setting  forth  the  terms  of  the  demise  or  occu- 
pation and  the  reason  why  a  copy  of  the  instrument  cannot  be  attached 
as  the  case  may  be)  and  demand  of  possession  annexed  to  said  affidavits 
marked  "A"  and  "  B." 

Sworn,  etc. 


26.  Judge's  Order  for  Writ  of  Possession  under  Sec.  5. 
{Title  of  Court  and  Cause  as  in  No.  20  ante). 

Upon  reading  the  appointment  granted  by  me  herein  and  the  affidavit 
of  service  thereof  and  the  other  papers  tiled  herein,  and  upon  hearing  the 
said  parties  by  their  counsel  *  {or  no  one  appearing  for  the  above  named 
tenant  as  the  case  may  be),  and  it  appearing  to  me  that  thpicase  is  clearly 
one  coming  under  the  true  intent  and  meaning  of  section  ^  of  "The  Act 
respecting  Overholding  Tenants,"  and  that  the  tenant  holds  without 
colour  of  right  against  the  right  of  the  landlord  ; 

I  do  adjudge  the  said  A.  £  ,  the  landlord  is  entitled  to  the  possession 
of  the  (here  describe  the  lands)  with  the  appurtenances.     And  I  do  order 
that  a  writ  do  issue  out  of  the  County  Court  of  the  County  of 
directed  to  the  Sheriff  of  the  County  of  commanding 

him  that  he  shall  without  delay  cause  the  said  A.  B.  to  have  possession  of 
the  said  land  and  premises  according  to  the  provisions  of  ' '  The  Act 
respecting  Overholding  Tenants. "  And  I  do  further  order  and  direct  that 
the  said  G.  D.,  the  tenant,  do  pay  the  costs  of  the  proceedings  had  under 
the  said  Act  of  and  incident  to  this  application  and  order  to  be  taxed  by 
the  clerk  of  this  court  on  the  scale  allowed  in  this  court  in  ordinary  cases 
so  far  as  the  proceedings  allow  it. 

Dated  at;  Chambers  this  day  of  18, 

M.  M., 

Judge. 
For  the  form  of  Writ  of  Possession  see  the  Act. 
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27.  Judge's  Order  dismissing  the  Application. 

{Tlth  of  Court  and  Cause  as  in  No.      ante.) 


169 


Formal  part  as  in  the  order  No.  26  down   to   the  *  then  proceed  : 

I  do  order  that  the  said  application  and  the  case  against  the  said 
C  D.  be,  and  the  same  are  hereby  dismissed  with  costs  against  the  said 
^.  iJ.  to  be  taxed  by  the  clerk  of  this  court  on  the  scale  of  costs  allowed 
in  this  court  in  ordinary  cases  so  far  as  the  proceedings  allow  it. 

Dated,  etc. 


28.  Bill  of  Costs  of    Proceedings    against   the   Tenant  lohere  LaiiMord 

sucixssfvl. 

(Style  of  Cause  as  in  No.  20.) 
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Instructions 

Drawing  demand  of  possession      

Copy  to  serve 

Affidavit  of  service  and  oath    

Instructions  for  affidavit  of  landlord 

Drawing  same  ('20  cents  per  folio) 

Copy  lease  to  attach  (10  cents  per  folio)  

Attending  to  swear  affidavit  and  paid 

Drawing  appointment  {ZO  cents  per  folio) 

Attending  judge  for  same 

Copy  to  serve  {10  cents  per  folio) 

Notice  of  appointment  and  copy  

Copies  of  papers  to  serve  {10  cents  per  folio)    

Letter  with  appointment  for  service  and  postage. 

Affidavit  of  service  and  oath 

Paid  sheriff  for  service  

Counsel  fee  on  argument  {not  exceeding  SS) 

Attendance  to  hear  judgment 

Drawing  order 

Fee  on , 

Paid  for  

Bill  of  costs  and  copy 

Appointment  to  tax 

Copy 

Attending  for  and  paid 

Attending  to  serve  bill,  etc  

Attending  taxation  and  paid    

Attending  judge  for  fiat 

Paid  for  allocatur  

Copy  and  service 


2  00 
60 
30 
95 
50 


50 
50 
50 

75 
25 
10 

25 
40 
25 

25 


20 


12 


10 


13 
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29.  Tenani's  BUI  of  Costs  on  order  dismissing  Case. 
(Style  of  Cause  as  in  No.  SO). 
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Instructions  to  defend 

Attending  to  search  papers  filed  and  paid 

Subpoena  ad  test,  and  paid 

Copies  for  service  (50  cents  each) 

Services  (each  25  cents) 

Affidavit  of  service  and  oath   

Counsel  fee  [not  more  than  95) 

Attending  to  hear  judgment 

Drawing  order 

Attending  judge  for    

Paid  for 

Tee  on  order 

Copy  to  serve 

Attending  to  serve  

Instructions  for  affidavit  of  disbursements 

Drawing  affidavit  (20  cents  per  folio) 

Attending  to  swear  and  paid  

Copy  to  serve  (10  cents  per  folio) 

Bill  of  costs    

Copy 

Drawing  appointment  for  taxation 

Copy 


Attending  for  and  paid 

Attending  to  serve  bill,  etc 

Attending  taxation 

Paid  for  allocatur 

Copy  and  service 

Paid  witness  as  per  affidavit  of  disbursements . 


$   c. 

2  00 
25 
50 


95 

50 
50 
50 

50 
25 
25 
50 

25 

50 
25 
25 
10 
25 
25 
25 


35 


10 
35 


20 


10 


FORMS  OF  PROCEEDINGS  IN  DISTRESS  FOR  RENT. 

30.   Warrant  of  Distress. 

To  Mr.  R.  S.  my  Bailiff. 

Greeting. 
Distrain  the  goods  and  chattels  of  C.  D.,  the  tenant  in  the  house  he 
now  dwells  in  or  upon  the  premises  in  his  possession  situated 


for  the  sum  of  being  the  amount  of 

rent  due  to  me  on  the  same  on  the 
day  of  188     and  for  your  so  doing  this  shall  be  your 

sufficient  warrant  and  authority. 

Dated  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

A.  B., 

Landlord. 
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31.  Inventory  of  Goods  distrained. 

An  inventory  of  the  goods  and  chattels  [cattle  and  growing  crops] 
■distrained  by  B.  S.  of  as  bailiff  of  and  for  A.B.  of 

esquire,  on  the  day  of 

189  ,  in  and  upon  the  [house  or  farm  lands]  and  premises  of  CD. 
situate  and  being  (No.         ,  street)  in  the  ,  of 

in  the  County  of  for  the 

sum  of  being  quarter's  rent  due 

to  the  said  A.  B.  (at  last  or  "  on  the  day  of 

last)." 

1.  In  front  room  on  ground  floor  : — One  dining-table,  one  sideboard, 
twelve  chairs,  {describe  each  article  in  this  room  intended  to  be  distrained). 

2.  In  back  room  on  ground  floor: — (Here  describe  in  like  manner 
each  article  intended  to  be  distrained  in  the  room). 

3.  4,  5,  etc.,  {Here  describe  in  like  manner  each  article  intended  to 
be  distrained  in  each  room  in  the  house  separately). 

6.  In  the  stable.  {Here  describe  the  horses,  cattle,  harness,  etc., 
intended  to  be  seized  in  the  stable). 

7.  In  the  barn.  {Here  describe  the  hay,  strata,  tvheat,  machinery, 
or  other  goods  intended  to  be  seized  in  the  barn). 

In  the  Fields. 

In  the  field  called  or  known  as  {nam^)  stack  of  hay  about 
tons  ;  stack  of  wheat  ;  about  acres  more  or  less  of 

{wheat,  barley,  oats  or  other  grain,  as  the  case  may  be).  Describe  in  like 
manner  each  field  and  the  articles  therein  intended  to  be  distrained.  At 
the  end  of  the  list  may  be  added  (if  wished)  the  following  words,  or  to 
like  effect,  viz.  : 

"  And  all  other  goods,  chattels  or  effects  on  the  said  premises,"  or 
"  and  any  other  goods  that  may  be  found  in  and  about  the  said  premises 
to  pay  the  said  rent  and  expenses  of  this  distress."  (c). 

But  it  would  be  too  indefinite  and  incorrect  to  say,  ' '  And  all  other 
goods,  chattels  and  effects  on  the  said  premises  that  may  be  required  in 
order  to  sitisfy  the  above  rent,  together  with  all  necessary  expenses,"  (d). 

Dated  this  day  of  18 

Signed  B.  S.  of 

BaUiff  of  the  above  named 
A.  B. 

(c).  Wakeman  v.  Lindsey,  14  Q.  B.  625.  But  these  words  may 
perhaps  make  the  distress  excessive. 

(d)  Kirby  v.  Harding,  6  Ex.  234. 


32.  Notice  of  Distress  for  Bent. 

Annexed  is  an    inventory    of   the  several  goods  and  chattels  dis- 
trained by  as  Bailiff  to  Mr. 

this  day  of 

in  the  yeai  of  our  Lord  188        ,  in  the 

situated  in  the  City  of  Hamilton,  in  the  County  of 
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Wentworth,  by  the  authority  and  on  behalf  of  the  said 

for  the  sum  of 
dollars  and  cents,  being  for 

rent  due  to  the  said 
for  the  said  and  premises  on 

the  day  of  last,  as  yet 

in  arrears  and  unpaid. 


To  Mr. 

Take  Notice,  that  I,  as  a  Bailiff  to  your  Landlord,  have  this  day  dis- 
trained on  the  premises  above  mentioned,  the  several  Goods  and  Chattels 
specified  in  the  annexed  inventory,  for  the  sum  of  dollars- 

and  cents,  being  rent 

due  to  the  said  on  the 

day  of  last,  for  the 

said  premises  ;  and  that  unless  you  shall  pay  the  said  arrears  of  rent, 
with  the  charges  of  distraining  for  the  same,  or  replevy  the  goods  and 
chattels  within  five  days  from  the  date  hereof,  the  said  goods  and 
chattels  will  be  appraised  and  sold  according  to  law. 

Given  under  my  hand  the  day  of  in 

the  year  of  our  Lord,  188 

Bailiff. 


WITNESS 


{ 


33.   The  Appraisers'  Oath. 

You  and  each  of  you  shall  well  and  truly  appraise  the  (cattle)  goods 
and  chattels  mentioned  in  this  inventory  according  to  the  best  of  your 
judgement,  so  help  you  God. 

Memorandum.     That  on  the  day  of 

,18         ,  L.  M.  of 
and  N.  0.  of  two  sworn  appraisers, , 

were  sworn  upon  the  Holy  Evangelists  by  me  G.  D.  oi  , 

Constable  of  the  of 

in  the  county  of  ,  well  and  truly  to  appraise  the 

(cattle)  goods  and  chattels  mentioned    in  this  (or  the  within)  inventory 
according  to  the  best  of  their  judgment. 

As  witness  my  hand, 

Signed        G.  D. 

Constable^ 
Present  at  the  time  of  swearing  ^ 
the  said  L.  M.  and  N.  0.  as  above,  > 
and  witnesses  thereto.  J 

B.8. 
T.  U. 
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34.  The  Appraisement. 

We,  the  above  named  L.  M.  and  N.  0.,  being  duly  sworn  upon  the 
Holy  Evangelists  by  (j.  D.,  the  Constable  above  named,  well  and  truly 
to  appraise  the  (cattle)  goods  and  chattels  mentioned  in  the  within  written 
inventory,  according  to  the  best  of  our  judgment,  and  having  viewed  the 
said  (cattle)  goods  and  chattels,  do  appraise  and  value  the  same  at  the 
sum  of 

As  witness  our  hands  this 


day  of 

18 

Sififued 

L.  M. 

N.O. 

Sworn  Appraisers. 

35.  Declaration  by  Lodger,  v/nder  B.  S.  0.  1887,  c.  1^3,  s.  44  et  seq. 

I,  A.  B.  of  the  of 

in  the  County  of  (occripatum)  do 

solemnly  declare  that  I  occupy  as  lodgings 

rooms  in  No.  13  Brick  Street,  in  the  said  of 

and  that  (name  of  immediate  landlord)  my  landlord  has  no  right  of 
property  or  beneficial  interest  in  the  furniture,  goods  and  chattels  dis- 
trained upon  (or  threatened  to  be  distrained)  for  rent  alleged  to  be  due  to 

(name  of  superior  landlord)  and  of  which 
an  inventory  is  hereunto  annexed,  but  that  such  furniture,  goods  and 
chattels  are  my  property  (or  in  my  lawful  possession). 

I  owe  the  said  (name  of  immediate 

landlord)  ^  on  account  of  rent  (board  or  otherwise)  from 

{or  nothing  for  rent,  board  or 
otherwise,  as  the  case  may  be). 

The  inventory  referred  to  in  this  declaration  is  as  follows  : 

Inventory. 

{Here  describe  the  goods  claimed  by  the  Lodger). 

And  I  make  this  solemn  declaration  conscientiously,  believing  the 
same  to  be  true,  and  by  virtue  of  the  ' '  Act  respecting  extra-judicial 
Oaths." 

Declared  before  me  at  the  ) 

of  ( 

in  the  County  of  ( 

this                day  of  18         .  * 


A  Commissioner,  etc. 
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A. 


Abajjdonment — 

of  distress,  49,  50. 

of  contract  for  purchase,  61. 

of  right  to  remove  fixtures  74,  111. 
Abbreviations — 

of  reference  to  cases,  etc. 

See  list  and  explanation  of  such  abbreviations  at  the  end  of 
the  table  of  cases. 
Abuse  of — 

the  right  to  distrain,  47. 
Acceptance — of  rent.    (See  Payment  of  Rent). 

effect  of,  4,  12,  15,  62,  70,  86,  91,  101,  102. 

in  mistake,  13. 

in  case  of  an  invalid  lease,  16. 

of  n©tice  to  quit,  101. 
Accidental  Fire — {See  post  Fire.) 
Acknowledgment — 

of  Title  to  bar  the  Statute  of  Limitations,  (form),  164. 
Actions — 

of  ejectment  against  tenant  by  sufferance,  16. 

against  landlord  for  refusing  to  give  possession,  18. 

in  action   for  recovery  of    Land  tenants  must  notify  ^their 
landlords,  18. 

limitation  of,  22. 

for  payment  of  rent  and  taxes,  25. 

for  forfeiture  on  breach  of  Covenant  not  to  assign,  etc.,  26. 

for  rent  in  case  of  an  assignment  of  the  reversion,  32. 

of  injunction  to  restrain  landlord  from  distraining,  34. 

for  rent,   suspended  by  holding   a  distress,   but   is  not   ex- 
tinguished, 39,  53. 

against   landlord  for  removal   and  sale  of  goods  not  in   in- 
ventory, 52. 

against  bailiff  for  unlawful  distress,  54. 
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Actions — Gmitinued, 

for  damages  for  wrongful  distress,  54,  56,  57. 

of  Replevin  in  cases  of  wrongful  distress,  54. 

by  lodger,  sub-tenant  or  under-tenant  whose  goods  are  taken 
on  distress,  55. 

parties  to  be  made  defendants  in,  56. 

for  use  and  occupation,  59,  114. 

by  purchaser  of  legal  estate  of  lessor  for  use  and  occupation,  60. 

on  covenants  to  repair,  63. 

by  lessee  against  owner  of  a  house  supported  by  party  wall  for 
not  repairing  such  wall,  66. 

for  injunction  to  restrain  waste,  78. 

of  trespass  against  tenant  for  cutting  trees,  79. 

for  recovery  of  land,  109. 
Acq  uiescence — 

of  lessee  as  to  expiration  of  lease,  7. 

of  tenant  in  distress  of  beasts,  etc.,  46. 

effect  of  in  the  commission  of  waste,  79. 
Administrators — See  Executors  and  Administrators. 
Admissions — 

Proof  of  term  of  lease  by  oral  admission,  50. 

by  landlord  as  evidence  against  tenant,  and  vice  versa,  7. 

by  the  tenant  of  the  commencement  of  the  term,  99. 
Adverse  Possession — 

no  notice  to  quit  necessary  in  case  of,  93. 
Affidavit — 

of   service   of    demand   under   Act   respecting   Over-holding 
Tenants,  106. 

form  of,  166. 

for  appointment  to  hear  the  case  under  the  Act,  106. 

form  of,  166. 

of  service  of  notice  of  appointment  and  papers  attached,  107. 

form  of,  168. 


Agents- 


demise  by,  7. 

if  lease  required  to  be  by  deed  the  agent  must  be  appointed  by 

deed,  8. 
distress  by,  38. 
occupation  by,    on  behalf  of  principal   determined  without 

notice  to  quit,  93. 
when  agent  has  authority  to  give  notice  to  quit,  94. 
acceptance  of  rent  by — after  notice  to  quit,  101. 
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Agreement — 

For  leases,  1. 

for  more  tiian  three  years  must  be  by  deed,  1. 

leases  for  more  than  three  years  not  under  seal  may  operate 

as,  1. 
oral  agreement  as  to,  when  there  has  been  part  performance 

1,2. 
an  independent  and  collateral  contract  though  not  amounting 

to  a  lease  may  be  binding  as  an  agreement,  2. 
implied  contract  for  title,  2. 

cases  shewing  what  are  leases  and  what  agreements,  2. 
eflFect  of  Judicature  Act  upon,  2. 
meaning  of  words  "  agrees  to  let  or  hire,"  3, 
parol  agreement  held  not  to  shew  letting,  but  contract  for 

remuneration  for  care  and  labor  performed,  4. 
whether  letting  or  no  letting  is  a  question  for  the  jury,  4. 
Agreement  to  pay  £50  per  annum,  etc.,  held  a  lease,  4. 
oral  agreement  cannot  be  enforced  against  one  who  does  not 

enter  into  possession,  17. 
forfeiture  where  terms  of  not  complied  with,  81. 
the  commencement  of  current  term  of  hiring  under  agreement 

for  lease  which  was  never  granted,  98. 
breach  of  agreement  to  grant  a  lease,  114. 

Agreements  of  Surrender,  88. 
Agreement  not  to  Distrain,  39. 

Alteration — 

of  premises  from  one  species  to  another,  68. 
Alienation  of  Reversion — 

Termination  of  tenancy  at  will  by,  15. 

covenants  restraining,  25. 

Animals — 

as  to  what  animals  exempt  from  dis!ress,  41,  42. 
landlord  working  animals  distrained  for  rent,  47. 

Annoyance — 

covenant  by  lessee  not  to  do  anything  to  cause,  71. 

Apartments — (See  Lodgings). 

Application — 

of  certain  sections  of  the  "  Act  respecting  the  Law  of  Landlord 
and  Tenant,  148. 
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Appointment — 

of  Judge  under  Act  respecting  Overholding  Tenants,  106. 

forms  of,  167. 

purposes  of,  107. 
Apportionment — 

of  rent,  58,  133. 

in  case  of  eviction  by  Railway  Co.,  from  part  of  land,  31. 

of  conditions  of  re-entry  on  severance  of  reversion,  59,  135- 

in  case  of  use  and  occupation,  60. 
Appraisement,  51. 

and  sale,  52. 

form  of  appraisers'  oath,  172. 
"     appraisement,  172. 

as  to  effect  of  no  legal  appraisement,  53. 
Appurtenances — 

meaning  of,  8. 
Appurtenant  Common — 

inclosure  of  by  tenant,  112. 
Arrears  of  Rent — 

rights  of  mortgagee  to,  19. 

written  memorandum  required  to  take  debt  for  out  of  Statut& 
of  Limitations,  22. 

distress  for,  35,  37. 

"      for  more  than  is  due,  49. 

statutory  power  where  half  years'  rent  in  arrear,  83. 

due  prior  to  cancellation  of  lease,  1 12. 

Ascertainment  and  Identification — 

of  subject  matter  of  the  demise,  8. 

Assignment  after  Forfeiture,  88. 
Assignment  of  Reversion,  32, 

Determination  of  tenancy  at  will  by,  15, 

effect  of  liability  of  lessee  for  breach  of  covenant  to  repair,  27.. 

an  assignee  of  reversion  cannot  sue  on  covenants  in  lease  not 

signed  by  other  lessor,  28, 
effect  of  on  debt  for  rent,  32. 
what  may  be  by  deed  under  the  Statute,  32,  113. 
by  persons  under  disability,  33,  135, 
extinguishment  of  right  to  distrain  by,  58, 
there  can  be  no  assignment  of  rent  without  deed,  58. 
liability  of  lessee  for  use  and  occupation  on  sale  of  legal  estate 

of  lessor  to  third  party,  60,  62. 
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Assignment  op  Reversion — Contimied. 

notice  of,  required  in  case  of  non-payment  of  rent  is  not  appli- 
cable to  breach  of  covenant  to  repair,  66. 

right  of  assignee  to  remove  fixtures,  76. 

after  forfeiture,  right  of  assignee  thereunder,  88. 
Assignment  of  Teem — 

contract  though  not  good  as  an  assignment  may  be  supported 
as  a  lease,  4. 

covenants  not  to  assign,  25. 

by  operation  of  law,  the  act  of  God,  or  by  the  sheriff  not  a. 
breach  of  covenant  not  to  assign,  26. 

by  lessee  good  notwithstanding  covenant,  25. 

lessee  may  assign  without  it  where  consent  improperly  with- 
held, 26, 

covenant  not  to  assign  is  not  a  usual  covenant,  26. 

of  leaseholds  in  consideration  of  natural  love  and  affection,  32. 

assignee  bound  by  covenant  to  repair,  65. 

forfeiture  by,  81. 

of  rent  must  be  by  deed,  113. 
Assignment  of  Lease,  118. 

how  made,  113. 

contracts  against  assignment,  113. 

liability  of  surety  to  the  assignor  may  continue  after  that  of 
his  principal  has  ceased,  114. 

of  rent  must  be  by  deed,  113. 
Assignment  for  Benefit  of   Creditors — (See  Bankruptcy   a^v   In- 
solvency). 

as  to  sub-lease  by  assignee,  26. 

distress  may  be  made  after  assignment  although  lease  contains 
provision  for  forfeiture  in  case  of  assignment,  38. 

lease  not  void  but  voidable  under  such  provision,  79. 
Assignments  by  Persons — 

under  disabilities,  135. 
Attornment — 

to  receiver  appointed  by  court  creating  tenancy  by  estoppel,  7^ 

by  tenant  to  mortgagee,  20. 

clause  in  mortgage,  21 . 

form  of,  164. 

by  tenant  to  a  stranger  works  a  forfeiture,  80. 

effect  of  upon  person  procuring  the  attornment,  105. 
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B. 

Bailiff — 

may  break  into  building  to  seize  goods  fraudulently  removed 
first  calling  constable  to  his  assistance,  46. 

effect  of  entry  on  the  premises  by  bailiff  to  distrain  for  rent,  47. 

authorized  to  receive  rent  and  tender  may  be  made  to  him,  51. 

must  give  copy  of  demand  and  all   costs  and  charges  to  the 
tenant,  53,  148. 

indemnification  to,  54. 

may  justify  under  the  landlord,  though  there  is  no  warrant,  54. 

liability  of  landlord  for  acts  of,  54,  56. 

insolvent  or  incompetent  bailiff",  56. 
^ANKKtJPTCY,  45 — (See  Assignmebtt  for  Benefit  of  Creditors). 

proviso  for  re-entry  in  case  of,  83. 
Beasts  of  the  Plough — 

by  common  law  exempt  from  distress,  41, 
Best  Rent — 

the  fact  that  the  rent  not  the  best  rent  does  not  render  lease 
by  an  infant  void,  4. 
Boarder — {See  Lodgings). 
Books — 

exempt  from  seizure  for  distress,  41. 
Boundaries  and  Landmarks — 

duty  of  tenant  to  preserve,  70,  80. 
Breach  of  Agreement — 

by  landlord,  17. 
Breaches  of  Cgvenant — 

for  quiet  enjoyment,  23,  115. 

letting   lodging  is  not  a  breach  of  a  covenant  not  to  assign, 
25,  115. 

of  covenant  in  sub-letting,  -no  defence  to  action  for  rent,  59. 

of  covenants  to  repair,  63,  115. 

notice  under  4  Anne,  c.  16,  not  apijlicable  to  breaches  of  cov- 
enant to  repair,  66. 

not  to  carry  on  business  aflfecting  insurance,  71. 

of  covenants  to  assign  by  administratrix  of  lessee,  83. 

effect  of  re-entry  on  lessee's  liability  for,  85. 

respecting  insurance  and  payment  of  rent,  87,  116. 

effect  of  surrender  on  existing  breaches  of  covenant,  92. 

assignment  by  assignee  of  lessee,  no  breach  of  covenant,  113. 

to  consume  hay  and  straw  on  a  farm,  117. 
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Breach  of  Contract — 

to  grant  a  lease,  114. 
Buildings — 

ordinary  covenant  to   repair  does  not  extend  to   buildings 

erected  during  term,  63. 
time  when  buildings  should  be  completed  under  an  agreement 

by  landlord  to  build,  66. 
tenant  not  bound  to  re-build  unless  there  is  a  covenant  to  do 

repairs,  67. 
erection  of  not  waste,  unless  injurious  to  the  inheritance,  69. 
erected  without  complaiut,  injunction  will  not  be  granted  to 

pull  it  down,  71. 
right  of  tenant  to  remove,  72,  110. 
pulling  down  or  altering,  works  a  forfeiture,  80. 
Bugs — 

rooms  infested  with,  29. 
Bushes — 

belong  to  tenant,  79. 

c. 

Cancellation  of  Leasr,  90,  91,  112. 
Case,  Actions  on — (See  Actions).'' 

may  be  brought  for  seizure  of  goods  legally  exempt,  54. 
Cattle — (See  Animals). 
Certainty  in  Term — (See  Uncertainty). 

where  full  term  uncertain,  but  certainty  for  part,  10. 

where  no  time  mentioned,   no  entry  and  no  payment  of  rent 
there  is  no  lease,  11. 
Cestuis  que  Trust — (See  Trustees). 
Chattels — 

distress  of  chattels  mortgaged  by  tenant,  45. 
Charges  and  Expenses  of  distress — (See  Costs). 
Chimney-Pieces — 

right  of  tenant  to  remove,  72. 
Colour  of  Right — 

meaning  of,  108. 

ConiENCEMENT — 

and  duration  of  leases,  9. 

where  no  time  mentioned,  no  payment  of  rent  and  no  entry  on 

land  there  is  no  lease,  10. 
dispute  as  to,  11,  99. 
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CoMMJENCEMENT — Continued. 

tenancy  from  year  to  year  re-commences  every  year,  13. 

of  tenancy  at  will,  14. 

of  tenancy  by  sufferance,  16. 

of  the  current  year  of  tenancy,  98. 

in  case  of  furnished  apartments  or  lodgings,  120. 

Commissive  Waste — {See  Waste),  68. 

Commons — 

inclosure  by  tenant,  of  waste,  112. 

Compensation — 

for  use  and  occupation,  4,  59. 
Compensation  for  Improvements,  18. 

for  mistake  in  lessor's  title,  19. 
Concealment — 

of  latent  defects,  28. 
Conditions  and  Provisoes — {See  Provisoes,  etc). 

proviso  for  re-entry  for  breach   of  covenant  not  to  assign, 
etc,  25. 

as  to  apportionment  of  conditions  on  severance  of  reversion,  59. 

making  the  lease  defeasible,  79. 

breach  of,  incurs  a  forfeiture  of  lease,  81. 

waiver  of  the  benefit  of  a  condition,  87. 

breach  of,  respecting  insurance  and  payment  of  rent,  87. 

assignment  of  condition  of  re-entry  after  forfeiture,  88. 

running  with  the  land,  113. 
Conditions  Precedent — 

to  forfeiture,  84. 
Confirmation  of  Leases — 

where  lease  void  in  itself  was  held  binding,  2. 

by  partial  performance,  2. 
Consent — 

leessee  not  bound  to,  though  agreeing  not  to  withhold  it,  26. 

where  consent  not  required,  26. 
Construction — 

and  operation  of  leases,  5. 
Consideration — 

failure  of,  5. 
Contingent  Remainders — 

existing  or  created  since  2nd  March,  1887,  130. 
Cottages — 

and  unfurnished  apartments,  14. 
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constrcqtive  occupation,  69. 
Continuing  Covenants — 

to  put  in  repair  are  not,  65. 

but  to  keep  in  repairs  are,  65. 
Conversion  op  Premises— 

to   something  different  from  what  they  were  when  originally 
demised,  68. 
Corporations — 

lease  not  sealed  with  common  seal,  13. 

may  recover  for  use  and  occupation,  61. 

responsible     for     use     and     occupation    during    period     of 
occupation,  61. 

liability  where  there  has  been  part  performance,  61. 

steward  of  a  corpoi-ation  may  give  notice  to  quit,  95. 
Costs — 

of  abatement  of  nuisances,  35. 

and  expenses  of  distress,  53,  146,  148,  155. 

bailiff  must  deliver  copy  of  his  charges   to  tenant,  53,  148. 

landlord  not  liable  for  non  delivery  of  copy    if  he  does  not 
interfere,  56. 

of  proceedings  under  Act  respecting  Overholding  Tenants,  109. 

form  of  bills  of,  169,   170. 

in  respect  of  seizure  of  exempted  goods,  146. 

penalties  for  offences  against  statutory  requirements,  147,  165. 

taxation  of,  147. 

act  respecting  costs  of  distress,  155. 

schedule  of  costs,  157. 

form  of  order  and  judgment  of  justice,  157,  158. 
County  Courts — 

jurisdiction  of  in  replevin,  55. 

in  actions  tor  recovery  of  land,  129. 
Covenants  (Express) — 

by  lessor  to  pay  for  buildings  erected  by  leasee,  18, 

for  quiet  enjoyment,  22,  115. 

the  word  "  warrants  "  is  an  express  covenant  for,  23. 

when  covenants  for  are  broken,  23. 

to  deliver  up  all  landlord's  fixtures  does  not  imply  right  to  re- 
move other  fixtures,  23. 

what  are  included  in  leases  under  the  statute,  23. 

for  payment  of  rent,  24. 

where  lessor'  permitted  mill-race  to  be  out  of  repair  contrary 
to  covenant,  24. 
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CovENAifTS  (Express) — Contimied. 

liability  for  local  improvement   taxes  under  covenant  to   pay 

rent  and  taxes,  25, 
not  to  "  let,  set,  or  demise,"  25,  38,  115. 
assignments  by  the  act  of  God,  the  operation  of  law,  or  by  a' 

sheriff  under  execution  is  not  a  breach  of  covenant  not  to 

assign,  25. 
not  to  assign  not  usual  covenants,  26. 
between  lessor  and  lessee,  26. 

not  to  assign  or  sub-let  run  with  the  land,  26,  128,  129. 
where  there  is  no  lease  there  is  no  covenant,  27. 
effect  of  non-execution  by  lessee  or  lessor  on  covenants,  27. 
as  to  covenants  being  independent,  28,  115. 
liability  of   lessee  on,  when  buildings  destroyed   or  damaged 

by  fire,  30,  77. 
the  same  in  case  lessee  evicted,  30,  31. 
to  pay  taxes,  what  covered  by,  35. 
to  repair  dilapidations,  63,  115. 
where  there  is  no  express  covenant  there  is  no  liability   to 

repair,  63. 
to  keep  in  repair  run  with  the  land,  64,  128. 
to  put  in  repair  are  not  continuing  covenants,  but  to  keep  in 

repair  are,  65. 
as  to  fences,  66,  70. 
to  clear  and  fence,  70. 

restrictive  covenants  as  to  user  of  premises,  70. 
to  pay  extra  rent  if  noxious  trade  carried  on,  71. 
efiect  of  covenant  to  yield  up  all   erections,   etc.,    and    all 

fixtures,  74,  75. 
proviso  for  re-entry  on  non-performance  of,  81. 
effect  of  re-entry  on  lessee's  liability  on,  85. 
waiver  of  the  benefit  of  a  covenant,  87. 
relief  against  forfeiture  for  breach  of,  87. 
respecting  insurance  and  payment  of  rent,  87,  116. 
to  pay  rent  and  repair  independent,  116. 
damages  for  breach  of  covenants.     (See    Damages). 
running  with  land,  generally,  128. 

Covenants  (Implied) — 

use  and  occupation  implies  covenant  to  pay  rent,  4. 

covenant  for  validity  of   lease  implied  by  the  statute,  13,  129.. 

as  to  whether  statutory  covenants  are  joint  and  several,  14. 
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Covenants  (Implied) — Continued. 

what  ia  implied  from  the  words,  "  yielding  and  paying," 
"  demise,"  "  lease  "  etc.,  17,   18,  22,  24. 

to  keep  in  repair  where  no  express  covenant  entered  into,  66,  67. 
Crop — 

when  sufficient  tenancy  created  to  entitle  lessee  to,  1 1. 

when  lands  valuable  chiefly  for.  (See  Tenancy  fkom  Year 
TO  Year). 

distress  of  growing  crop,  41,  146. 
Cultivation — 

cutting  timber  to  bring  land  under,  68. 
Custody  of  the  Law — 

chattels  in,  not  distrainable,  45. 

goods  impounded  are  in,  50. 
Custom  of  the  Country — (See  Usage). 

where  crop  will  not  mature  in  one  yeaa,  11. 

D. 

Damages — 

cannot  be  recovered  from  person  who  does  not  go  into  posses- 
sion under  an  oral  agreement,  17. 

for  neglect  of  tenant  to  notify  landlord  of  action  for  recovery 
of  land,  18. 

for  breach  of  covenant  to  repair,  not  a  "  debt "  within  the 
meaning  of  B.  S.  0.,  c.  l^S,  s.  29,  34,  115. 

where  sheriff  seized  goods  without  paying  rent,  45. 

for  unlawful  distress,  48. 

against  distrainor  for  using  goods  he  has  distrained  or  im- 
pounded, 50. 

as  to  damages  recoverable — double  value,  etc.,  in  cases  of  dis- 
tress for  rent,  56,  57. 

for  breach  of  covenant  to  repair,  63,  115. 

for  breach  of  covenant  not  to  endanger  license  to  public  house, 
71.  110,  118. 

for  negligence  of  tenant  in  case  of  injury  to  demised  premises, 

77. 
recoverable  from  tenant  who  obstructs  the  reversioner  in  the 

exercise  of  his  right  to  enter  and  inspect  waste,  78. 

for  breach  of  contract  to  grant  a  lease,  114. 

for  breach  of  covenant  for  quiet  enjoyment,  115. 

for  breach  of  covenant  not  to  assign,  115. 

14 


186  INDEX. 

Damages — Cmitiimed. 

for  breach  of  covenants  to  consume  hay  and  straw  on  a.  farm,. 
117. 

for  holding  over,  118. 

in  other  cases,  118.  ' 

for  breach  of  covenant  to  dig  ditches,  118. 
Dancing — 

annoyance  caused  by,  in  adjoining  premises,  23. 
Date  of  Lease — 

lease  made  to  commence  from  "  day  of  date  "  or  "  the  date," 
or  "  from  henceforth,"  9.  , 

where  evident  mistake,  10. 

intention  of  parties  as  to,  10. 
Debt  for  Rent — 

In  case  of  assignment  of  reversion,  32. 
Deceit — 

on  part  of  lessor,  28. 

Leases  obtained  by,  112. 
Declaration — 

of  lodger  as  to  property  exempt  from  distress,  125. 

Form  of,  173. 

Deductions — 

by  tenant  of  payments  made  for  landlord,  33,  34. 

Deed — 

What  leases  must  be  by,  1,  3. 

Agreements  for  leases,  1,  3. 

Assignments  of  certain  interests  in  land  may  be  by,  32. 

There  can  be  no  assignment  of  rent  without  deed,  56. 

Deeds  and  Agreements  of  Surrender,  88; 
Defeasible  Leases,  79. 
Demand  of  Possession — 

where  lease  made  defeasible  at  option  of  either  party,  79i. 

otherwise  double  rent  or  double  value,  103,  104, 

Form  of,  161. 

not  required  in  case  of  forfeiture,  80. 

to  determine  tenancy  at  will,  93. 

Form  of,  161. 

under  Act  respecting  Over-holding  Tenants,  106. 

Form  of,  165. 
Demand  of  Rent — 

After  notice  to  quit,  101. 
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Demand  of  Rent — Contimced. 

under  R.  S.  O.,  1887,  c  143,  sec.  30—42,  145. 

Form  of  demand,  145. 

Demand  of  possession  or  double  rent  or  double  value  for  hold- 
ing over,  103. 

Forms  of  demand,  161. 
Demise — 

Meaning  of  the  word,  17. 

implies  covenant  for  quiet  enjoyment,  22. 

implies  covenant  to  give  possession,  24. 

of  uninhabitable  houses,  29. 
Denying  the  Lessor's  Title,  6,  7. 

Lessee  cannot  dispute  where  lease  is  made  by  an  agent  who 
afterwards  proves  by  parol  evidence  who  the  landlord  is, 
7,  60. 
Derivative  Estates — 

non-extinguishment  by  surrender,  92. 
Description  of  Premises — 

demised,  8. 
Deserted  Premises — See  Vacant  Possession. 
Different  Periods  op  Entry,  100. 
Dilapidations — See  Repairs. 
Diminishing  value — 

of  inheritance,  68. 
Disability — Assignments  by  persons  under,  33. 
Disclaimer  and  Forfeiture,  80. 

What  acts  will  work  a  forfeiture,  80. 
Disclaiming  Landlord's  Title — 

deprives  lessee  of  right  to  notice  to  quit,  94. 
Distress  for  Rent,  35. 

mortgagee's  right  to  distrain,  21. 

mortgagee   cannot  distrain  under  power  of  distress  without 
attornment,  22. 

effect  of  Statute  of  Limitations  on,  22. 

tenant  may  set  off  against  the  rent  due  a  debt  due  him  by  the 

landlord,  33,  144. 

conditions  precedent  to  right  to  distrain,  36. 

where  no  certain  ascertainment  of  rent,  there  is  no  right  to 
distrain,  36. 

when    rent    payable   in  advance — Rent  when   due — Several 

demises,  36. 

after  determination  of  term  of  hiring,  37. 
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Distress  for  Rent — Continued. 

where  no  one  in  possession,  37. 

by  agents,  joint-tenants  and  tenants-in-common,  38. 

by  receiver  appointed  by  court,  38. 

by  executors  and  administrators,  39. 

agreement  not  to  distrain,  39. 

tender  before,  extinguishes  the  right  to  distrain,  40. 

as  to  money  paid  and  right  to  recover  back,  40. 

where  note,  bill  or  security  given  for  rent,  39. 

time,  mode  and  place  of  distraining,  40. 

Things  not  distrainable,  41,  45. 

exemptions  under  the  Statute,  42,  143. 

what  must  be  done  by  tenant  to  entitle  him  to  exemptions, 

41,  144. 

perishable  articles — growing  crops,  fruit,  money,  etc. ,  42,  52. 

property  of  strangers  on  demised  premises,  43. 

property  of  guests  at  common  inn,  45. 

chattels  in  the  custody  of  the  law,  45. 

things  distrainable,  45. 

chattels  mortgaged  by  the  tenant,  45. 

as  to  rights  of  mortgagee,  46. 

things  distrainable  under  license,  46. 

things  fraudulently  removed,  46,  52. 

what  amounts  to,  47. 

abuse  of  right  to  distress,  rendering  persons  trespassers  ah 
initio,  47,  57. 

where  no  rent  in  arrear,  37,  48. 

excessive  distresses,  48. 

for  more  rent  than  is  due,  49. 

repeated  distresses  for  same  rent,  49. 

impounding  goods — pound  breach,  49. 

promise  by  a  person  to  a  landlord  in  consideration  of  his  de- 
sisting from  distraining,  need  not  be  in  writing.  43. 

abandonment  of  distress,  50. 

statutory  power  of  sale,  50. 

tender  of  rent  rendering  sale  unlawful,  51. 

parties  to  whom  tender  may  be  made,  51. 

power  of  sale  of  growing  crops  and  things  fraudently  removed, 

42,  46,  52. 
notice  of,  51,  52. 
form  of  Notice,  171. 
appraisement  and  sale,  51,  52. 
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DiSTBESS  FOR  Rent. — Continued. 

costs  and  expenses,  53. 

effect  of  non-compliance  with  the  statute  authorizing  sale,  53, 

keeping  distress  without  selling,  53. 

indemnification  of  bailiffs,  54. 

action  for  damages  for  wrongful  distress,  64. 

when  goods  repleviable,  55. 

parties  to  be  made  defendants,  56. 

as  to  damages  recoverable,  double  value  etc.,  56. 

extinguishment  of  the  right  to  distrain  by  an  assignment  of 
the  reversion,  58. 

must  be  made  within  six  months,  37. 

use  by  distrainor  of  goods  impounded,  50. 

liability  of  landlord  for  acts  of  bailiff,  54,  56. 

assignee  in  an  instrument  not  under  seal  cannot  distrain,  58. 

distress  by  landlord  after  disclaimer  is  a  waiver  of  the  dis- 
claimer, 81. 

distress  after  notice  to  quit  is  waiver  of  notice,  101. 
Ditches  and  Water  courses. — {See  Watercourses.) 
Division  (Courts,  Jurisdiction  of — 

in  replevin,  56. 
Double  Rent — 

or  double  yearly  value  for  holding  over,  103. 

forms  of  notice  required,  161. 
Double  Value — 

for  distress  where  no  rent  due,  48,  56. 
Dower — 

notice  to  be  given  by  tenant  of  proceedings  under  the  "  Dower 
Procedure  Act,"  18. 
Duration  and  Commencement — 9. 

when  land  chiefly  valuable  for  crops,  11. 
Duty  of  Tenant — 

to  preserve  the  landlord's  landmarks  and  boundaries,  70. 

E. 

Eating  House  — 

covenant  not  to  let  any  house  in  the  same  street  for,  71. 
Ejectment — 

shows  intention  on  part  of  landlord  to  determine  the  lease,  86. 

license  to  eject,  105. 

under  proviso  for  re-entry,  105. 
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Election — 

lessor's  right  to  in  case  of  forfeiture,  86. 
Entry — 

as  to  tenancy  created  by,  5. 

effect  of  in  case  lease  not  signed  or  executed  by   lessor   or 
lessee,  27. 

does  not  render  covenants  to  pay  rent  and  to  repair  indepen- 
dent, 28. 

on  premises  to  distrain,  40. 

evidence  of  in  action  for  use  and  occupation,  60. 

right  of  reversioners  to  inspect  waste,  77. 

different  periods  of,  100. 
Equitable  Assignee — 

of  term  not  liable  to  lessor  for  rent,  113. 
Equitable  Claims — 

under  Statute  of  Limitations,  22. 
Erection  of  Buildings — 

not  waste  unless  injurious  to  the  inheritance,  69. 
Estoppel — 

leases  by,  6. 

of  lessee  from  disputing  his  landlord's  title,  6,  7,  60. 

trustee  for  public  under  an  Act  of  Parliament  not  bound  by,  6. 

reversion  in  fee  simple  in  the  lessor  created  by  execution  of 
the  lease,  6. 

as  to  recital  that  lessor  has  no  interest,  6. 

as  to  attornment  to  a  receiver  appointed  by  the  court  creating 
lease  by^  17. 

surrender  under  act  and  operation  of  law  through,  89. 

Eviction — 

plea  of  in  action  for  rent,  7,  30. 

must  be  actual  and  not  constructive,  7,  17. 

of  tenant  at  will,  15. 

by  a  wrong-doer  does  not  relieve  lessee  from  liability,  17,  31. 

extinction  and  suspension  of  rent  by,  30. 

by  railway  companies,  31. 

no  apportionment  where  there  has  been   an   eviction   in  the 
middle  of  term,  59. 

action  by  landlord  for  use  and  occupation  after,  115, 
Evidence. — 

oral  testimony  to  prove  terms  of  holding.  5,  10. 

admissions  by  tenant  of  term  of  holding,  99. 
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Evidence — ConUnxied. 

where  written  contract  it  must  be  produced,  5. 

parties  to  lease  and  terms  of  tenancy  to  be  proved  by  writing,  6. 

of  usage,  6. 

■where  parol  evidence  admissible,  6,  10, 

'though  lessee  estopped  from  denying  landlord's  title  he  may 
show  that  it  has  expired,  7,  60. 

admissions  by  landlord  and  tenant,  6,  7, 

parol  evidence  showing  who  landlord  is,  7. 

parol  evidence  may  be  given  to  show  what  included  in  demise,  8. 
•of  extrinsic  circumstances  to  show  intention  of  the  parties,  9, 10. 

of  eviction,  31. 

damage  must  be  proved  in  action  for  irregularity  in  distress,  55 . 

in  action  for  use  and  occupation  landlord  must  show  defendant 
entered  and  took  possession,  59. 

of  forfeiture,  81,  83. 

^notice  to  quit  on  certain  day  not  prima  facie  evidence  of  ter- 
mination of  term  on  that  day,  99. 

where  nature  of  holding  is  question  of  fact,  103. 

required  under  ' '  The  Act  respecting  Over-holding  Tenants, ' 
105,  110. 

of  the  duration  of  terms  of  hiring  in  case  of  furnished  apart- 
ments, etc.,  120. 
Excessive  Distress — (See  Distress  for  Rent). 
Execution  of  Lease — 

effect  of,  6. 

non  execution  of  leaae  by  lessee,  27. 
"  "  lessor,  27. 

Execution    (Writ  of). 

under  Act  respecting  over-holding  tenants,  109. 

claim  for  rent  under  execution  by  sheriff,  131. 
Executors  and  Administrators — 

bound  by  covenant  not  to  assign,  etc.,  26. 

distress  during  possession  of,  when  tenancy  not  determined  by 
death  of  tenant,  37. 

distress  by  generally,  39. 

possession  and  use  by  one  of  two  executors  of  property  held 
by  their  testator  is  not  possession  and  use  by  both,  60. 

breach  of  covenant  to  assign  by  administratrix  of  lessee,  8.3. 

liability  of  in  respect  of  covenants  in  lease  of  testator  or  in- 
testate, 131. 
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Executory  Demises — 10.  , 

Exemptions — 

from  distress,  41,  143. 
Expenses — {See  Costs). 

of  distress,  53, 146,  148,  155. 
Expiry  of  Landlord's — 

title,  6,  7,  60. 
Expropriation — 

of  land  {see  eviction),  31. 
Extinguishment — 

of  the  right  to  distrain  by  an  assignment  of  the  reversion,  58. 
Extrinsic  Circumstances — 

will  sometimes  govern,  8,  10,  28. 

in  case  of  covenants  to  repair,  63,  116. 

where  no  covenant  to  repair,  67. 

F. 

Factories — 

leases  of  room  or  standing  places  in,  121. 
Failure  of  Consideration — 5. 
Farm — 

breach  of  covenants  to  consume  hay  and  straw  on,  117. 
Fences — 70. 

notice  to  be  given  by  tenant  to  landlord  of  proceedings  under 
"  Line  Fences  Act,"  18. 

costs  of  building  snow  fences,  35,  70. 

as  to  covenant  to  build  line  fences,  66. 

as  to  removal  of  fences  on  a  farm,  70. 
Fieri  Facias — (See  Executions). 
Fire— 

payment  of  rent,  and  exception  of  damage  by,  30,  64. 

liability  of  tenant  to  pay  rent,  30. 

"  "      to  repair  or  rebuild,  30,  64. 

accidental  fire,  64. 

to  lands  and  tenements  from,  77. 

burning  of  buildings  and  abandonment  of  premises,  no  sur- 
render, 91. 
Fixtures — 72 — 76.  ^ 

covenant  by  under  lessee  to  deliver  up  landlord's  fixtures  does 
not  imply  right  to  remove  other  fixtures,  23. 

what  fixtures  distrainable,  41,  45.  • 
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Fixtures — Continued. 

landlord's  fixtures,  72. 

tenant's  fixtures,  72. 

ornamental  fixtures,  74. 

domestic  and  trade  fixtures,  74,  110. 

inability  of  tenant  to  remove  after  expiration  of  term,  75. 

right  of  purchasers  or  mortgagees  to  enter  and  remove,  76,  111. 

removal  of  superstructures  and  fixtures,  72,  70,  110. 

abandonment  of  right  to  disannex  and  remove,  74,  111, 

time  for  removal  of,  111. 
Forcible  Entry — 

where  landlord  may  and  may  not  make,  104. 

proviso  for  re-entry  may  be  framed  so  as  to  justify,  105. 
Forfeiture— 80— 89,  136. 

by  assigument  contrary  to  covenant,  26. 

by  assignment  for  benefit  of  creditors  where  landlord  does  not 
elect  to  forfeit  the  term  but  distrains  for  rent,  38. 

of  right  to  remove  fixtures,  72,  76. 

what  acts  will  work  a  forfeiture,  80. 

cannot  be  forfeiture  by  mere  words,  81. 

setting  aside  lease  on  ground  of  improvidence  and  want  of 
independent  professional  advice,  81. 

conditions  precedent  to,  84,  136. 

where  the  lease  is  determined  and  the  tenant  refuses  to  go 
out,  85. 

eflfect  of  re-entry  on  the  lessee's  liability  on  his  covenants,  85.. 

waiver  of,  lessor's  right  of  election,  86. 

relief  against,  84,  87,  136. 

assignment  after,  88. 

sale  of  spirits  in  contravention  of  covenant  in  lease,  110. 

of  term  by  assignment,  113. 
Forms— 

notice  to  quit  by  landlord,  159. 

notice  .to  quit  by  landlord's  agent,  160. 

notice  by  landlord  to  quit  lodgings,  160. 

notice  by  tenant  to  quit  lodgings,  160. 

notice  to  quit  by  tenant,  160. 

notice  to  quit  by  agent  of  tenant,  161. 

notice  to  determine  lease  for  years  at  the  end  of  the  first  7  or 
14  years  pursuant  to  a  proviso  therein  contained,  161. 

demand  of  possession  to  determine  tenancy  at  will,  161. 
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Forms — Contimied. 

demand  of  possession  otherwise  double  rent,  or  double  value, 

161. 
notice  to  repair,  162. 
notice  under  E.  S.  O.,  1887,  c.  143,  s.  11,  before  proceeding  to 

enforce  right  of  re-entry,  162, 
the  same  for  another  case,  162. 

notice  of  tenant's  set  oflf  against  rent  under  statute,  162. 
notice    of    mortgage    by  the   mortgagee  to  the   mortgagor's 

tenant,  163. 
the  like  by  the  mortgagee's  solicitor,  163. 
attornment,  164. 
acknowledgement  of  title  to  bar  the  Statute  of  Limitations. 

164. 
attornment  clause  in  mortgage,  164. 
another  form  of  same,  165.  ' 

notice  by  landlord  under  R.  S.  O.,  1887,  c.  143,  s.  30,  before 

or  at  time  of  distress,  145. 
Forms  of  Proceedings   under  the   Acts  Respecting  Over-Holding 
Tenants — 165. 

demand  of  possession  under  sec.  2,  165. 

affidavit  of  service  of  the  demand,  166. 

affidavit  for  appointment  under  sec.  3,  166. 

appointment  under,  167. 

notice  of  appointment  endorsed  thereon,  167. 

affidavit  of  service  of  the  appointment  and  papers  attached,  on 

the  tenant,  168. 
judge's  order  for  writ  of  possession  under  sec.  5,  168. 
writ  of  possession  (with  costs),  153. 
writ  of  possession  (without  costs),  154. 
judge's  order  dismissing  the  application,  169. 
bill  of  costs  of  proceedings  against  the  tenant  where  landlord 

successful,  169. 
tenant's  bill  of  costs  on  order  dismissing  case,  170. 
Forms  of  Proceedings  in  Distress  for  Rent — 
warrant  of  distress,  170. 
inventory  of  goods  distrained,  171. 
notice  of  distress  for  rent,  171. 
the  appraiser's  oath,  172. 
the  appraisement,  173. 
declaration  of  lodger  under  R.  S.  O.,   1887,   c.  143,  sec.  44, 

et  seq.,  173. 
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FoBMS  OF  Proceedings  in  Distress  for  Rent — Continued. 

notice  by  landlord  to  be  given  before  or  at  time  of  distress, 
under  R.  S.  O.,  1887,  c.  143,  s.  30,  145. 

order  and  judgment  of  the  justice  before  whom  complaint  is 
preferred  when  judgment  is  for  the  complainant  under 
the  Act  respecting  costs  of  distress,  157. 

the  same  when  he  dismisses  the  complaint,  158.  • 

Frauds  (Statute  of). — iSee  Statute  of  Frauds. 
Fraudulent  Concealment — 

of  defects,  28. 
Fraudulent  Removal — 

of  goods  to  avoid  distress,  46,  52. 
Fraudulent  Representations — 

on  part  of  lessor,  28. 

leases  obtained  by,  112. 
Fruit— 

exempt  from  distress,  41. 
Furnished  Apartments — 

as  to  bugs  in,  29. 

implied  warranties  on  the  part  of  lessors  of,  119. 

proof  of  the  duration  of  the  term  of  hiring,  120. 

notice  to  quit,  120. 
Furnished  House — 

of  contracts  for  letting,  118. 
Further  Assurances — 

covenant  as  to  under  Statute,  23. 
Freedom  from  Incumbrances — 

covenant  for  included  in  Lease  under  Statute,  23. 

G. 

Garnished  Rent — 

apportionment  in  case  of,  59. 
Goods — 

purchased  at  a  sale  on  distress  for  rent  must  be  removed,  51 
Good  Will — 

as  to  sale  of  business,  good  will,  and  restraint  of  trade,  71. 
Grates — 

right  of  tenant  to  remove,  72. 
Gratuitous  Loan — 

of  premises,  1,  4,  128. 

<jREENHOUSES — 

and  consen^atories,  73. 
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Ground  Rent — 

payment  of  and  deduction  thereof  from  the  tenant's  rent,  33> 
Growing  Crops — 

distress  of,  42,  52. 

sale  of  under  Statute,  43,  146. 
Guests  at  an  Inn — 

property  of,  45. 

the  protection  of  from  robbery  and  theft,  122. 

losses  occasioned  by  misconduct  of,  123. 

who  are  guests  and  travellers,  124. 

exemption  of  property  from  distress  for  rent,  125, 

duties  and  obligations  of,  127. 

H. 

High  Court — 

proceedings  in  under  Act  respecting  Overholding  Tenants,  109^ 

power  of  judges  as  to  costs  in,  109. 

jurisdiction   of,  in  regard    to    leases    and    sales    of    settled 
estates,  129. 
Holding  Over — {See  Overholding  Tenants). 

when  tenant  holding  over  becomes  tenant  at  will,  15. 

when  a  tenant  by  sufferance,  16. 

one  joint-lessee  holding  over  does  not  render  both  respon- 
sible, 60. 

no  notice  to  quit  necessary  where  tenant  holds   over  after 
expiration  of  his  lease,  93. 

notice  to  quit  when  under  tenant  holds  over  at  the  end  of 
term,  99. 

proof  and  effect  of,  102. 

where  one  of  two  persons  holds  over  without  the  consent  of 
the  other,  102. 

double  yearly  value  for,  103. 

double  rent  for,  104. 

damages  for,  118. 

form  of  demand  of  double  rent  or  double  value,  161. 

mode  of  recovering  possession  from  tenant  holding  over,  104. 

effect  of  on  right  to  remove  fixtures,  111. 
Half- Yearly,  etc. — 

hirings,  14. 
Hospitals — 

lessee  prohibited  from  using  premises  as,  71. 
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House — 

uninhabited,  29. 
Husband  and  Wife — 

occupation  of  wife  before  marriage  is  not  the  occupation  of 
the  husband,  60. 

I. 

Identification — 

of  subject  matter  of  demise,  8. 
Illegal  Distress— (See  Distress  for  Rent.) 
Imperfect  Execution — 

of  lease,  28. 
Implements  of  Husbandry — 

exempt,  41. 
Implied — 

when  tenancy  from  year  to  year  implied,  2,  11,  12. 

implied  promise  to  pay  rent  in  case  of  occupation  of  one  man's 

house  by  another,  4. 
where  tenancy  implied  from    payment    and    acceptance    of 

rent,  12. 
powers  of  trustees  to  make  leases,  17. 
what  is  implied  by  the  words  "  yielding  and  paying,"  17. 
what  is   implied  by  the  words    "demise,"    "lease,"    etc., 

17,  18,  22,  24. 
what  is  implied  by  word  "  warrants,"  22. 
an  annual  rent  reserved  not  affected  by  stipulation  for  deter- 
mination of  lease  at  end  of  any  quarter,  37. 
authority  in  bailiff  to  receive  the  rent,  51. 
promise  to  pay  for  use  and  occupation,  59 
covenant  on  part  of  tenant  to  keep  in  repair,  66 — 69,  72, 
right  of  entry  by  landlord  where  trees  exempted  from  demise, 

69. 
title  of  landlord  implied  from  receipt  of  rent,  70. 
covenant. — (Sec  Covenant). 

tenancy  from  year  to  year  on  payment  and  acceptance  of  rent 
due  after  expiration  of  lease,  103. 
Impounding — 

goods — pound  breach,  etc.,  49. 
Improvements — {See  Compensation  for  Improvements), 
Improvidence — 

setting  aside  lease  on  ground  of,  81. 
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Inclosure  of  Commons — 

and  waste  lands  by  tenants,  112. 
Inctjmbkances — 

covenant  as  to,  under  R.S.O.  c.  100,  s.  17. 
Indemnity — 

to  bailiff  in  case  damages  recovered  against  him  in  action  for 
unlawful  distress,  54. 
Independent  Covenants — {See  Covenants). 
Infants — 

leases  made  by,  not  void  but  voidable,  4. 

assignment  of  reversion  by,  33. 

power  by  statute  to  make  renewals,  131. 
Informal  Notice  to  Quit — 

acceptance  of,  101. 
Injunctions — 

action  of,  to  restrain  landlord  from  distraining,  34. 

to  pull  down  building  will  not  be  granted  when  it  was  built 
without  complaint,  7 1 . 

restraining  lessees  and  mortgagees  in  possession  from  commit- 
ting waste,  78. 
Injury  done  to  Demised  Premises — 

liability  of  tenant  for,  66,  67,  78, 

in  action  for,  landlord's  title  will  be  implied  from  receipt  of 
rent,  70. 

to  lands  and  tenements  from  fire,  77. 
Inns — 

property  of  guests  at,  exempt  from  seizure,  45. 

covenant  not  to  endanger  license  for,  71,  129. 

lodgings  in  common  inns,  who  may  be  said  to  be   a  common 
innkeeper,  121. 

duties  of  innkeepers,  122,  127. 

of  the  protection  of  the  guest  from  robbery  and  theft,  122. 

limitation  by  statute  of  the  liability  of  innkeepers,  123. 

losses  occasioned  by  misconduct  of  guest,  123. 

who  are  guests  and  travellers,  124. 

exemption  of  guest's  property  from  distress,  125. 

innkeeper's  lien,  126. 

fire  escapes,  128. 
Insolvents — (See  Assignment  for  Benefit  of  Creditors). 

sub-lease  by  assignee  of  insolvents,  26. 

as  to  assignment  under  48  Vic.  (O)  c.  26,  45. 
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Insolvents — Cmittmied. 

liability  of  landlord  for  insolvent  or  incompetent  bailiff,  66. 

proviso  for  re-entry  in  case  of  insolvency,  83. 
Inspection — 

of  waste  by  reversioner,  77. 

damages  recoverable  from  tenant  who  obstructs,  78. 
Insurance — 

covenant  not  to  carry  on  business  to  affect,  71. 

breach  of  covenants  respecting,  87. 

where  there  is  a  covenant  to  insure  and  to  repair  as  well,  116.. 
Intended  Lessee — 

entering  under  agreement  for  lease,  12. 

liability  of,  for  use  and  occupation,  61. 
Intended  Purchaser — 

admitted  to  possession  pending  treaty  of  purchase  is  a  tenant 
at  will,  15. 

liability  of,  for  use  and  occupation,  61. 
Interest — 

allowance  of,  on  demand  for  money,  rent,  118. 
Interpretation — 133,  150. 

when  required,  52. 
Inventory — 

landlord  liable  for  action  if  he  removes  and  sells  goods  not 
included  in,  52. 

form  of,  171. 
Irregular  Distress — {See  Distress  for  Rent)  . 

J. 

Joint-Tenants — 

distress  by,  38. 

entry  by  one  of  two  joint  lessees  is  entry  by  both,  60. 

both  not  responsible  if  only  one  holds  over,  60. 

use  and  occupation  by  one  of  several,  62, 

surrender  and  acceptance  of  surrender  by,  92. 

how  notice  to  quit  may  be  given  by,  95. 

service  of  notice  on,  100. 
Judicature  Act — 

effect  of  agreement  for  leases  under,  2. 

effect  of  in  the  case  of  a  mortgagor,  20. 

mortgagor  may  sue  for  possession  under,  21. 

effect  of  on  conditions  of  re-entry,  83. 
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JuRisDicnoN  OF  County  Courts — 
in  replevin,  55, 
in  actions  for  recovery  of  land,  129. 

K. 

Keys— 72 

acceptance  of  alone  does  not  amount  to  surrender,  89. 
Knocker — 72. 

L. 

Landlord  and  Tenant — (See  Landlord,  Lessee). 
Act  respecting  law  of,  133. 

Landlord — 

admissions  by,  7. 

may  be  shown  by  parol  evidence  in  case  of  a  lease  made  by  an 
agent,  7. 

must  give  tenant  possession  as  well  as  the  right  to  bring  eject- 
ment, 17. 

mere  notice  of  mortgage  and  request  to  pay  rent  not  sufficient 
to  create  relation  of  landlord  and  tenant  between  mort- 
gage and  mortgagor's  tenant,  20. 

effect  of  Statute  of  Limitation  on  rights  of,  22. 

not  deprived  of  right  to  distrain  by  taking  bill  or  note  or 
other  security,  39. 

liability  of,  for  unlawful  distress,  48,  54. 
"  for  acts  of  bailiff,  54,  56. 

not  bound  to  repair  unless  there  is  a  contract  to  do  so,  63. 

liability  of,  on  covenant  to  repair,  63. 

rights  as  to  fixtures,  72-76. 

rights  of,  in  case  of  injury  to  premises  by  fire,  77. 

rights  as  to  defeasible  leases,  79. 

meaning  of  word  "  landlord,"  129, 150. 
Landmarks  and  Boundaries — 

duty  of  tenant  to  preserve,  70,  80. 
Latent  Defects — 

concealment  of,  28. 
Lease — 

the  word  implies  no  covena»t  for  entry  and  quiet  possession,  24, 
Leases — 

definition  of,  1. 

general  requisites,  1,  3. 

what  leases  must  be  made  by  deed,  1. 
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agreements  for,  1. 

for  more  than  three  years  not  under  seal,  void  as  a  lease,  but 

may  operate  as  an  agreement,  1. 
cases  shewing  what  are  leases  and  what  agreements,  2. 
confirmation  of,  void  leases,  2. 

effect  of  Judicature  Act  upon  leases  and  agreements,  2. 
what  constitutes  a  present  demise,  3. 
contract   for   letting   intended   to   pass  the    grantor's   whole 

interest  may  be  supported  as  a  lease  though  not  good  as 

an  assignment,  4. 
whether  there  is  a  letting  or  no  letting  is  a  question  for  jury,  4. 
though  void  for  improper  execution   may  be  looked  at  to 

ascertain  terms  of  occupation,  5. 
offer  by  letter  and  acceptance  by  telegram,  a  lease,  5. 
construction  and  operation  of,  5. 

void  for  whole  term  may  be  good  for  a  certain  term,  5. 
registration  of,  7. 
where  lease  is  required  to  be  by  deed,  agent  must  be  appointed 

by  deed,  8. 
description  of  premises,  8. 
what  is  comprised  in  by  Statute,  8. 
commencement  an i  duration  of,  9. 

where  no  time  mentioned,  no  entry  and  no  payment  of  rent,  10. 
lease  of  corporate  property  not  sealed  with  common   seal  of 

corporation,  13. 
covenant  for  validity  of,  implied  by  Statute,  13, 
as  to  right  of  property  in  lease,  19. 
for  longer  term  than  lessor  himself  held,  19. 
granted  by  mortgagor  before  mortgage,  19. 
by  mortgagor  in  possession,  22. 
of  surface  of  land  with  reservation  to  take  and  work  minerals 

does  not  give  the  right  to  break  or  injure  the  surface,  23. 
non-execution  of,  by  lessor  and  lessee.  27,  28. 
of  uninhabitable  houses,  29. 
defeasible  leases,  79. 
determination  of,  where  they  may  be  determined  by  either 

party  or  by  both  parties,  79. 
obtained  by  misrepresentation,  112. 
assignment  of,  113. 

breach  of  contract  to  grant  a  lease,  114. 
15 
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Leases — Continued. 

of  stowage  and  places  of  deposit,  121. 

of  room  or  standing  places  in  factories,  121. 

and  sales  of  settled  estates,  129,  130. 

by  owner  of  life  estate  to  reversioner  in  fee,  131. 

Leasehold  Estates — 

as  to  devise  by  will  of,  129. 

admissions  by,  7. 

entitled  to  take  term  most  beneficial  to  him,  10. 

entitled  to  possession,  17. 

when  not  bound  to  go  on  with  contract,  17. 

right  of,  to  terminate  lease,  18. 

must  notify  his  landlord  of  action  for  recovery  of  land,  pro- 
ceedings in  action  for  dower  and  under  Acts  respecting 
line  fences,  ditches  and  watercourses,  18. 

effect  of  Statute  of  Limitations  on  rights  of,  22. 

must  seek  the  landlord  and  pay  or  tender  the  rent,  24. 

not  bound  to  take  legal  proceedings  to  compel  landlord  to 
consent  to  assignment  if  the  latter  refuses  to  consent,  26. 

non-execution  of  lease  by,  27. 

must  pay  rent  though  buildings  and  fences  destroyed,  29,  77. 

rights  of,  in  case  of  eviction  by  railway  company,  31. 

deductions  by,  of  payments  made  for  the  lessor,  33,  34. 

not  bound  to  repair  unless  there  is  contract  to  do  so,  63. 

liability  of  on  covenant  to  repair,  63. 

liability  of,  for  injury  done  to  demised  premises,  66,  78. 

liability  to  do  repairs  where  there  is  no  covenant  to  repair, 
67,  69. 

liability  for  alteration  in  premises,  68. 

right  to  stones  gathered  by  him  on  premises,  69. 

right  to  remove  fixtures,  72 — 76. 

liability  for  waste  commited  by  strangers,  76. 

liabilities  in  case  of  injury  to  demised  premises  by  fire,  77. 

liability  for  obstructing  reversioner  in  his  right  to  enter  and 
inspect  waste,  78, 

right  of,  where  lease  defeasible  after  a  certain  time  without 

saying  by  whom,  79. 
claiming  land  as  his  own,  works  forfeiture,  80. 
substitution  of  new  lessee  in  place  of  original  lessee,  operates 
as  a  surrender,  91. 
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not  relieved  by  surrender  from  liability  on  existing  breaches 
of  covenant,  92. 

cannot  quit  without  notice  though  premises  are  out  of  repair,  94. 

must  deliver  up  possession  at  the  end  of  term,  102. 

a  person  sued  as  a  tenant  cannot  be  sued  as  a  trespasser,  118. 
Lessor — {See  Landlord.) 

admissions  by,  7. 

covenant  by,  to  pay  for  buildings  erected  by  lessee,  18. 

non-execution  of  lease  by,  27. 

not  bound  to  disclose  latent  defects,  28. 

who  is  tenant  at  will,  or  has  mortgaged  the  premises  or  made  a 
prior  lease  of  the  lands  may  be  turned  out  without  notice 
to  quit,  94. 
Liabilities — 

of  lessor  and  lessee,  17. 

of  lessee  dependent  on  being  put  into,  or  afforded  the  oppor- 
tunity of  taking  peaceable  possession,  and  also  upon  quiet 
enjoyment,  17. 
License — 137. 

to  distrain,  46. 

covenant  not  to  endanger  licen&e  to  public  houses,  71,  110, 
118,  129. 

to  commit  waste,  77. 

to  eject,  105. 
Lien — 

of  innkeeper,  126. 

under  "  Mechanics  Lien  Act,"  130. 
Limitations — 

of  actions,  22. 

payment  of  taxes  not  equivalent  to  payment  of  rent  withirx 
meaning  of  the  Statute,  29. 

Statutory  limitation  of  liability  of  inn-keeper,  123. 
Line  Fences — (See  Fences.) 
Locks — 

right  of  tenant  to  remove,  72. 
Lodgings — (^Sfee  Inns.) 

letting  not  a  breach  of  covenant  not  to  assign,  25. 

lodger  whose  goods  are  taken  on  distress  may  maintain  action,  55» 

of  contracts  for  letting,  118. 

implied  warranties  on  part  of  lessors  of,  119. 

rights  and  liabilities  of  lodging-house  keepers  and  lodgers,  119, 

proof  of  the  duration  of  terms  of  hiring,  120. 

notice  to  quit,  120. 
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Lodgings — Gontinued. 

forms  of,  160, 

letting  and  hiring  of  stowage  and  places  q|  deposit,  121. 

room  or  standing  places  in  factories,  121. 

in  common  inns,  who  may  be  said  to  be  a  common  innkeeper, 
121. 

exemption  of  lodger's  property  from  distress  for  rent,  125,  148. 

declaration  to  be  made  by  lodger  in  case  his  property  is  dis- 
trained, 126,  148. 

form  of  declaration,  173,  148. 

liability  of  lodging-house  keepers,  128. 
Lunatics — 

assignment  of  reversion  by,  33. 

M. 

Machinery — (See  Fixtures). 
Mandatory  Injunction — 

to  pull  down  building  erected  without  complaint,  71. 
Manure,  110 — 
Master  and  Servant— 

legal  effect  of  occupation  by  servant,  93. 

service  of  notice  to  quit  on  servant,  99,  100. 
Mechanic's  Lien  Act — 

provisions  as  to  lien  under,  130. 
Merger  of  the  Reversion — 32,  135. 
Misrepresentation — 

by  lessor,  28. 

leases  obtained  by,  112. 
Mines  and  Quarries — 

lessees'  rights  to,  9. 

forfeiture  of  lease  by  opening  and  digging,  80. 
Money — 

exempt  from  distress,  41.  , 

Monthly  Hirings,  14. 
Mortgagor  and  Mortgagee — 

the  rights  of  a  tenant  whose  landlord  has  made  a  mortgage,  19. 

right  of  tenant  for  years  to  redeem,  20. 

relation  of  landlord  and  tenant  between,  21, 

payment  of  rent  in  advance  to  lessor  not  good  as  against 
mortgagee  who  gave  notice  before  rent  due,  19,  24. 

form  of  notice  to  lessee  of  mortgage,  163. 

mortgagor  may  in  some  cases  may  distrain  in  name  of  mort- 
gagee, 38, 

right  to  distrain  by  mortgagee,  39. 
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Mortgagor  and  Mortgagee — Contimied. 

distress  of  chattels  mortgaged  by  tenant,  45. 

right  of  mortgagor  to  enter  and  remove  fixtures,  76. 

injunction  restraining  mortgagee  in  possession  from  committing 

waste,  78. 
if  lessor  has  made  prior  lease  or  has  mortgaged  them  so  as  to 

deprive  himself   of    power  of   granting  lease  for  term 

specified  he  may  be  turned  out  without  notice,  94. 
mortgagee  may  recover  in   ejectment  without  notice  against 

tenant  under  lease  subsequent  to  the  mortgage,  94. 

N. 

New  Tenancy — 

where  created  after  tenancy  expires,  90. 

created  by  waiver  of  notice  to  quit,  102. 

mere  holding  over  does  not  create,  102. 

terms  of  holding  under,  where  no  evidence  to  show  what  terms 

are,  103. 
Negligence,  liability  of  tenant  for,  77. 
Non-Compliance  with  Statute — 

authorizing  sale,  53, 
Non-Extinguishment  by  surrender  of  derivative  estate  92. 
Notices  (miscellaneous) — See  Notice  to  Quit — 

must  be  given  by  tenant  to  his  landlord  forthwith  of  services 

of  writ  of  action  for  the  recovery  of  land,  18,  139. 
like  notice  must  be  given  in  case  of  proceedings  under  "  Act 

respecting  Ditches  and  Watercourses,"  "  The  Line  Fences 

Act,"  and  the  '"  Dower  Procedure  Act  "  18. 
to  Lessee,  of  mortgage,  19. 
form  of,  163. 

in  case  of  an  assignment  of  Revision,  32. 
by  tenant  to  his  landlord  of  set  oflF  against  rent  due,  33,  144. 
form  of,  144,  162. 

effect  of  mere  notice  by  landlord  of  distress,  47. 
notice  of  distress,  49,  50,  52. 
form  of,  171. 
where  legal  estate  and  interest  of  lessor  is  sold  to  third  party, 

60,  62. 
notice  must  be  given  of  breach  of  covenant  to  keep  in  repair, 

63. 
form  of  the  notice,  162. 
but  notice  need  not  be  given  on  breach  of  covenant  to  put  in 

repair,  63. 
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notice  of  assignment  of  reversion  required  by  4  Anne  c,  16 
not  applicable  to  covenant  to  repair,  66. 

where  lease  determinable  and  no  time  mentioned,  80. 

notice   of    appomtment    under    Act  respecting    Overliolding 
Tenants,  107,  151. 

form  of,  167. 

notice  by  landlord  uoder  R.  S.  O.,   1887,  c   143,  sec.  30.  42, 
145. 

form  of  Notice,.  145. 
Notice  to  Quit — 92-98. 

forms,  159. 

must  be  given  by  owner  who  has  permitted  occupation  of  his 
premises  and  received  rent,  4. 

where   an  annual   rent  reserved   an  agreement   to  quit  at  a 
quarter's  notice  does  not  change  the  term,  14. 

where  tenant  agrees  to  quit  at  any  time  on  six  months'  notice, 
14. 

in  case  of  tenant  at  will,  16. 

no  notice  required  to  determine  tenancy  by  sufferance,  16. 

by  Mortgagee,  20. 

no  notice  or  demand  necessary  where  there  is  power  of  re- 
entry upon  breach  of  covenant  to  underlet,  26. 

where  lease  determinable  by  notice  but  no  time  mentioned,  80. 

must  be  in  strict  conformity  with  power  of  defeasance,  80. 

not  requisite  in  case  of  forfeiture  of  lease,  80. 

effect  of  insufficient  notice  accepted  in  writing  by  the  land- 
lord, 89. 

when  necessary,  92. 

a  tenant  cannot   quit  without   notice,    although  premises  out 
of  repair,  94. 

how  notice  may  be  given,  and  by  whom,  94. 

when  notice  may  be  given  orally,  94. 

form  and  effect  of,  95,  139. 

alternative  and  peremptory  notice,  95. 

where  lease  determinable  by  and  no  time  is  mentioned,  80. 

of  the  application  of  the  notice  to  the  current  term  of  hiring, 
97. 

of  the  "commencement"  of  the  current  year  of  tenancy,  98. 

admissions  by  tenant  of  the  commencement  of  the  teqn,  99. 

where  there  are  different  periods  of  entry,  100. 
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Notice  to  Quit — Contimied. 

Service  of,  100. 

"  through  the  post-office,  101. 

acceptance  of  informal  notice,  101. 

waiver  of  notice,  101. 

in  case  of  furnished  appartrnents  or  lodgings,  120. 

length  of  Notice  under  the  Statute,  139. 
Not  Guilty  by  Statute,  plea  of,  48. 
^Nuisances — (See  Restrictive  CovENANrs)  70. 

Who  liable  for,  18. 

annoyance  caused  by  dancing  in  adjoining  premises,  23, 

Costs  of  abatement  of,  35. 

covenant  that  lessee  will  not  do  anything  which  will  become  an 
annoyance,  71. 

covenant  to  pay  extra  rent  if  noxious  trade  carried  on,  71. 
Nursery  Trees — 

distress  of,  43. 

right  of  tenant  to  remove,  73. 

o. 

•Occupation — 

of  one  man's  house  by  another  implies  a  promise  to  pay  rent,  4, 
69. 

in  case  of  gratuitous  loan  of  premises,  4. 

verbal  occupation  without  possession,  5. 

lease  void  for  improper  execution  may  be  looked  at  to  ascertain 
terms  of  occupation,  5. 

where  no  specific  agreement,  4, 

effect  of  in  case  of  corporation  property,  13. 

mere  permission  to  occupy  creates  a  tenancy  at  will,  15. 

as  to  house  unfit  for,  29. 

without  permission,  does  not  give  right  of  action  for  use  and 
occupation,  59. 

constructive  occupation,  59. 

of  wife  before  marriage  not  occupation  of  husband,  60. 

by  one  of  several  joint- tenants,  or  tenants  in  common,  62. 

use  and  occupation  by  tenant  after  expiration  of  term,  102. 
•Offer  by  letter  and  acceptance  by  telegram,  5. 
Option — 

of  lessee  to  take  term  most  beneficial  to  him,  10. 

of  determining  tenancy  from  year  to  year,  not  tenants  alone,  13. 
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Option — Contintied. 

where  lease  made  defeasible  at  option  of  either  party,  79. 

to  purchase,  130. 
Oral  Agkeement — (See  Agreement). 
Oral  Admissions — (See  Admissions). 
Oral  Testimony  to  prove  terms  of  holding,  5. 
Overplus  of  distress  for  rent, 

landlord   not  bound  to  deliver  part  of  goods  remaining  to  a 
mortgagee,  46. 
Overholding  Tenants,  105. 

Recovery  of  possession  under  the  Act  respecting,  105, 150. 

forms  of  proceeding,  165. 

application  to  be  made  to  County  Judge,  150. 

Judge  may  appoint  time  and  place  for  enquiry,  151. 

notice  thereof  to  be  served  on  tenant,  151. 

proceedings  in  default  of  appearance,  151. 
"       in  case  of  appearance,  152. 
"       to  form  part  of  record  of  the  Court,  152. 

removal  on  certiorari,  152. 

writ  of  restitution,    152. 

Judges  of  High  Court  may  make  rules  as  to  costs,   152. 

execution,  152. 

summoning  witnesses,  152 . 

other  remedies  of  londlordS,  153. 

proceedings  how  entitled,  153,  165. 

service  of  papers,  153. 

form  of  writ  of  possesion  153,  154. 


Parol  Agreement — {See  Agreement). 
Parol  Demise — 

no  warranty  of  title  in,  24. 

may  be  surrendered  in  some  cases  by  agreement  in  writing,  89, 
Parol  Evidence — {See  Evidence). 

Part  Performance  of    oral  agreement  for  lease  {See  Agreements  for 
Leases),  1. 

by  a  corporation,  62. 
Parties  to  be  made  defendants,  56. 
Partners — 

effect  of  change  of  partnership  and  occupation  on  holdiug,   91. 

where  tenancy  determined  by  dissolution  of  partnership  no 
notice  to  quit  necessary,  93. 
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Party  Walls — 

action  by  lessee  against  owner  of  house  for  not  repairing,  66. 
Payment  of  Rent,   29, 

tenancy  created  by  entry  and,  5. 
eflfect  of  on  terms  of  holding,  6,  16,  70. 

"         in  case  of  trespass,  62, 
where  intended  lessee  enters  under  an  agreement  for  lease,  12. 
by  tenant  under  an  invalid  lease,  12, 
a  lease  inoperative  as  a  lease  for  years  owing  to  uncertainty, 

is  a  tenancy  at  will  until  payment  of  rent,  and  afterwards 

from  year  to  year,  13, 
of  a  quarter's  rent  in  advance  on  commencement  of  tenancy 

and  on  the  first  day  of  each  quarter  thereafter   creates 

quarterly  tenancy,  14, 
reservation  of  a  yearly  or  quarterly  rent  not  inconsistent  with 

tenancy  at  will,  15, 
creation  of  new  tenancy  by  payment  of  rent  to  mortgagee,  22, 
covenants  for,  24. 
time  for,  25,  36,  37. 
payment  in  advance,  25,  36. 
fraudulent  concealment  of  defects,  or  misrepresentation  on 

part  of  lessor  relieves  lessee  from  liability,  28. 
in  case  of  uninhabitable  houses,  29. 
payment  of  taxes  not  equivalent  to,  29. 

where  buildings  and  fences  destroyed  or  injured,  29,  30,  63. 
where  tenant  evicted,  30,  31. 
incase  of  assignment  of  reversion,  32. 
of  ground  rent,  and  deduction  thereof  by  tenant,  33. 
when  fixed  rent  can  be   implied  from,    landlord  has   power  to 

distrain,  36, 
distress  for  rent  payable  in  advance,  36. 
when  rent  due — several  demises,  36. 

notice  required  before  landlord  can   distrain   where  rent  pay- 
able quarterly  "  or  half  quarterly  if  required,"  37, 
refusal  of  by  tenant,  a  forfeiture  of  the  lease,  80. 
proviso  for  re-entry  on  non-payment,  81. 
agreement  to  hire  at  a  certain  rent  is  an  agreement  to  pay,  82. 
breach  of  covenants  respecting,  87. 

notice  to  quit  to  end  tenancy  created  by  payment  of  rent,  94. 
payment  and  acceptance  of  rent  subsequent  to  expiration  of 

lease,  102. 
to  repair  and  pay  rent  independent,  116. 
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Perishable  Articles — 

growing  crops,  fruit,  money,  etc.,  exempt  from  distress,  42. 
■Permissive  Waste — (See  Waste),  67. 
Pleas  in  Bar — 

eviction  may  be  pleaded  to  action  for  rent,  7. 
Plea  of  "Not  Guilty  by  Statute,"  48. 
Possession — 

verbal  occupation  without  possession,  5. 

when  lessee  may  refuse  to  take,  17 

as  to  right  of,   18,  24. 

right  of  mortgagor  and  mortgagee  to  20,  21. 

effect  of  where   lease  not  signed,  etc.    by   lessor  or  lessee, 
27,  28. 

landlord  cannot  distrain  where  no  one  in  posssession,  37. 

without   permission  express  or  implied  does  not  give  right  of 
action  for  use  and  occupation,  59. 

possession  and  use  by  one  of  two  executors,  60. 

effect  of  allowing  tenant  to  remain  in  possession   after  notice 
to  quit,  101 . 

landlord  must  take  possession  at  end  of  term,  102. 

recovery  of,  104-110. 

"  under  the  "  Act  respecting  Overholding  Tenants," 

105. 

refusal  by  lessor  to  give,  114. 
Powers — 

where   lease  granted   in    intended    exercise    of    a    power  is 
invalid,  16. 

but  the  subsequent   acquisition  of  the  requisite  power   will 
validate  the  lease,  ib. 

implied  powers  of  trustees,  17. 

to  receive  rent  annexed  to  warrant  to  distrain,  51. 

of  landlord  in  case  of  defeasible  leases,  79. 

of  defeasance,  79. 

of  re-entry,  81. 

statutory  power  of  re-entry  where  half  year's  rent  in  arrear,  83. 
Present  Demises,  3. 

what  constitutes,  3. 
Principal — {See  Agents). 
Prior  Distress — (See  Second  Distress). 
Privileged  Communications — 

between  landlord  and  tenant,  130. 
Production  of  Lease,  6. 
Professional  Advice — 

setting  aside  lease  on  ground  of  want  of  independent  advice,  81. 
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Pbomissory  Note — 

taken  for  rent  eflfect  of,  39. 
Proof  of  Terms — 

of  holding,  5. 
Property  of  Strangers — 

on  demised  premises,  distress  of,  43. 
Property  Tax — {See  Taxes). 
Provisoes  and  Conditions — 

for  re-entry  held  eflFective  though  lease  not  made,  2. 

where  no  proviso  for  re-entry  an  assignment  by  lessee  is  good 
notwithstanding  his  covenant  not  to  assign,  25. 

for  re-entry  on  breach  of  covenant  not  to  assign,  etc.,  26. 

for  forfeiture  on  assignment  for  benefit  of  ^ireditors,  38. 

in  defeasible  leases,  79. 

breach  of,  incurs  forfeiture  of  lease,  81. 

for  re-entry,  81. 

"         under  statute,  82. 

eflfect  of  meaningless  proviso,  83. 

for  re-entry  attached  to  yearly  tenancy,  102. 

may  be  framed  so  as  to  justify  forcible  entry,  105. 
Public  House — 

covenant  not  to  endanger  license,  71,  129. 
Purchaser — (See  Intended  Purchaser). 

right  of  to  remove  fixtures,  76,  111. 

Q 

Quarterly  Tenancies,  14,  37. 
Quiet  Enjoyment — {See  Covenants). 

covenants  for,  22. 

word  "  lease  "  does  not  imply  covenants  for,  24. 

R. 

Rack  Rent —  v 

where  tenant  neglects  to  notify  landlord  of  action,  18. 
Railway  Company — 

eviction  by,  under  statutory  powers,  31. 
Ratification — 

of  leases  void  in  themselves,  2. 

of  acts  of  bailiflf  by  the  landlord,  56. 
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Receiver-t 

appointed  by  the  court  may  distrain  without  special  order,  38 » 
of  rents  merely,  cannot  give  notice  to  quit,  94. 

Recovery  of  Possession — 104. 

where  the  lease  is  determined   and  the  tenant  refuses  to  go 

out,  85,  141. 
under  the  Act  respecting  Overholding  Tenants,  105. 
forms  of  proceedings,  165. 

by  landlord  where  a  half  year's  rant  in  arrear,  83,  105,  139. 
on  non-payment  of  rent  for  15  days,  82,  105,  135. 

Recovery  of  Land — 

jurisdiction  of  High  Court  in  actions  for,  109. 

in  unorganized  territories,  109. 
Re-entry — 

on  breach  of  covenant  not  to  assign,  etc.,  26. 

apportionment  of  condition  of,  59. 

landlord's  right  of  re-entry  on  forfeiture  of  lease,  80. 

proviso  for,  81. 

statutory  proviso    for  non-payment  of  rent  for  15  days,  82, 
105,  135. 

statutory  power  of  where  half  year's  rent  in  arrear,  83, 105, 139, 

where  the  lease  is  determined  and  the  tenant  refuses  to  go 
out,  85. 

effect  of,  on  the  lessee's  liability  on  his  covenants,  85. 

waiver  of  right  of,  86. 

right  of  accruing  on  forfeiture  cannot  be  assigned,  88. 

on  surrender,  88 — 91. 

proviso  for,  impliedly  attached  to  yearly  tenancy,  103 . 

proviso  for,  may  be  framed  so  as  to  justify  forcible  entry,  105. 

ejectment  under  statutory  proviso  for,  105. 

right  of  re-entry,  135. 

Registration  of  Leases — 7. 

lease  granted  by  mortgagor  before  the  mortgage,  19. 

Relief  Against  Forfeiture — 84,  87,  136. 

Removal — 

of  goods  to  prevent  distress,  46. 

of  goods  distrained  by  bailiff,  49. 

of  goods  purchased  at  sale,  51. 

of  fixtures,  72—76. 

of  superstructures  and  fixtures.  111. 

of  fixtures  by  purchaser  or.mortgagee,  76,  111. 
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Renewal  of  Leases — 98. 

mere  holding  over  is  not  in  itself  evidence  of  agreement  to 

renew,  102. 
what  constitutes  renewal,  102. 
infant's  power  by  statute  to  make,  131. 
Remainders — 

contingent  existing  or  created  since  2nd  March,  1877,  130. 
Rent — (See  Payment  of  Rent). 

cannot  be  recovered   from  person  who  does  not  enter  into 

possession  under  an  oral  agreement,  17 . 
mortgagee's  rights  in  respect  of,  19. 

mortgagor  cannot  sue  for  unless  new  tenancy  created,  20. 
actions  for,  when  barred  by  Statute  of  Limitations,  22. 
fraudulent  coucealment  of  defects  by  lessor,  28. 
in  case  of  assignment  of  reversion,  32. 

deduction  by  tenant  of  payments  made  for  the  landlord,  33. 
deduction  of  taxes  from,  34. 

costs  of  abatement  of  nuisances  may  be  deducted  from,  35. 
Distress  for,  35. 

"       for  more  than  is  due,  49. 
tender  of,  51. 
apportionment  of,  58,  133. 
where  no  specific  rent  compensation  for  use  and  occupation 

must  be  made,  59. 
acceptance  of,  is  waiver  of  tort  in  case  of  trespass,  62. 
refusal  to  pay  works  forfeiture  of  lease,  80. 
proviso  for  re-entry  on  non-payment  of,  81. 
acceptance  of,  after  notice  to  quit,  101. 
assignment  of,  must  be  by  deed,  113. 
allowance  of  interest  on  demand  for  money  rent  payable  on 

covenant,  118. 


Repaers- 


intending  lessee  entering  under  an  agreement  for  lease  in 

which  repairs  are  to  be  done,  12. 
liability  of  lessee  on  agreement  to  repair,  27. 
covenants  and  agreements  to  repair  dilapidations,  63. 
covenant  to,  runs  with  the  land,  63. 
tenant  not  bound  to  rebuild   unless  there  is  a  covenant  to  do 

repairs,  67. 
but  he  must  use  reasonable  efforts  to  prevent  buildings  from 

being  destroyed  or  damaged,  67 — 69. 
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Repairs — Contimied. 

repairing  and  rebuilding  fences,  66^  70. 

forfeiture  suspended  by  allowing  time  to  do..  86. 

covenants  to  repair  and  pay  rent  independent,  116. 
Replevin —  ♦ 

of  goods  distrained,  48. 

action  of,  in  case  of  wrongful  distress,  54. 

when  goods  are  repleviable,  55. 
Rescue  of  a  Distress — 

resisting  where  no  rent  due,  37,  47,  48. 
Restraint  of  Trade — 

covenants  not  to  do  anything  to  cause  annoyance,  71. 
Restrictive  Covenants — 

as  to  user  of  premises,  70. 
Reversion — (See  Assignment  of  Reversion). 

assignment  of,  32. 

merger  of,  32. 

undervaluation  of,  130. 
Bights  and  Liabilities — 

of  lessor  and  lessee,  17. 
Right  of  Entry — 

where  trees  are  excepted  from  demise,  69. 

by  reversioners  to  inspect  waste,  77. 

on  forfeiture  by  the  tenant,  80. 

waiver  of,  86. 
Rooms — 

infested  with  bugs,  29. 
Run  with  the  Land — (See  Covenants.) 

covenants  not  to  assign  or  sublet,  26,  115. 

covenants  to  put  in  repair  do  not,  but  to  keep  in  repair  do,  65. 

restrictive  covenants  as  to  user  of  premises,  70. 

conditions  running  with  the  land,  113. 

covenants  running  with  the  land,  generally,  128. 


Sale- 


s. 


of  goods  seized  on  distress  for  rent,  50,  52. 

growing  crops  and  things  fraudulently  removed,  52,  146. 

goods  not  included  in  inventory,  52. 

non-compliance  with  Statute  authorizing  sale,  53. 

keeping  distress  without  selling,  53. 

goods  under  inn-keeper's  lien,  127. 
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Sale  of  Spirits — 

in  contravention^of  covenant  in  lease  held  a  forfeiture,  110. 
Sale  of  Land — {See  Assignment  of  Reversion.) 

where  legal  estate  of  lessor  is  sold  and  the  purchaser  notifies, 
leasee,  the  latter  i»  liable  for  use  and  occupation,  60. 
School  Taxes — 

as  between  public  and  separate  schools,  85. 
Second  Distress — 

for  same  rent,  49,  60,  54. 
Servant — (See  Master  and  Servant.) 
Security — 

landlord  not  deprived  of  right  to  distrain  by  taking  39. 
Service — 

of  notice  to  quit,  99,  100. 

of  notice  to  quit  through  the  post  office,  101. 

of  demand  under  Act  respecting  Overholding  Tenants,  100. 

of  Judge's  appointment  and  notice,  107. 

f  jrms  of  affidavit,  168, 

of  proceedings  generally  under  the  Act,  110. 

of  papers  under  the  Act  respecting  the  Law  of  Landlord  and 
Tenant,  145. 
Set-Off — 

by  tenant  of  debt  due  him  by  his  landlord,  33,  144. 

of   damages  for   non-repair  by  tenant   against   damages   for 
breach  of  covenants  to  purchase  improvements,  117. 
Setting  aside  Lease — (See  Forfeiture.) 
Settled  Estates — 

leases  and  sales  of,  129,  130. 
Sheep — {See  Animals.) 
Sheriff — 

seizing  goods  without  paying  rent,  45. 

where  sheriflF  had  not  such  possession  as  precluded  landlord 
from  distraining,  45. 

may  break  a  house  to  make  replevin  in  certain  cases,  65. 
Snoav  Fences — 

costs  of  building,  35. 
Solicitor — 

assignment  of  reversion  to  secure  debt  due  from  client,  32. 
Statute  of  Frauds — 

eflfect  of,  on  leases,  I. 
>  effect  of,  on  agreements  fur  leases,  1. 
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Statute  of  Frauds — Continued. 

leases  for  more  than  three  years,  1. 

though  lease  void  for  whole  term  under,  may  be  good  for  cer- 
tain term,  5. 
promise  by  a  person  to  a  landlord  in  consideration  of  his  de- 
sisting from  distraining  need  not  be  in  writing,  43. 
surrender  of  a  term  under,  90. 
actions  by  landlord  for  use  and  occupation,  114. 
Statute  of  Limitations,  22. 
Statutohy  Conditions — 

precedent  to  forfeiture,  84. 
Statutory  Power — 

of  sale,  50. 
Statutory  Power — 

of  re-entry,  83.  ' 

Steam  Engines  and  Boilers,  72. 
Stowage — 

the  letting  and  hiring  of,  and  places  of  deposit,  121. 
Straw,  etc. — 

distress  of,  42. 
sale  of  oflf  the  land,  1 10. 

breach  of  covenants  to  consume  hay  and  straw  on  a  ferm,  117. 
Substitution — 

of  new  tenant  in  place  of  original  tenant  operating  as  a  surren- 
der, 91. 
with  consent  of  landlord,  113. 
Sufferance — 

tenancy  by,  16. 
Superstructures  and  Fixtures — (See  Fixtures.  ) 

removal  of,  110. 
Surety — 

where  liability  of  continues  after  that  of  principal  ceased,  114. 
Surrender,  88 — 

where  lease  surrendered  all  covenants  void,  27. 

or  merger  of  reversion  under  R.S.O.,  c.  143,  s.  8,  32. 

no  apportionment  where  there  has  been  surrender  or  eviction 

in  middle  of  term,  59. 
deeds  and  agreement  of,  88. 
what  amounts  to  a  surrender,  89. 
by  act  and  operation  of  law,  89. 
by  substitution  of  new  tenant  in  place  of  the  original  tenant,  91, 
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Surrender — Continwd. 

and  acceptanco  of  by  joint  tenants,  92. 

non-extinguishment  by  surrender  of  derivative  estates,  92. 

effect  of  on  existing  breaches  of  covenant,  92. 

right  of  purchaser  or  mortgagee  to  remove  fixtures  after  sur- 
render, 111. 

by  cancellation  of  lease,  112. 

effect  of  merger  or  surrender  of  reversion  expectant  on  a  lease 
in  certain  caseB,  135. 
Surrounding  Circumstances. — {See  Extrinsic  Circumstances.) 

T. 

Tables — 

of  cases  cited.     See  Commencement  of  this  work, 
of  explanation  of  abbreviations,     ditto. 

Taxes — 

deduction  of  from  tenant's  rent,  34. 
payment  of  school  tax,  35. 

Tempest — 

damage  by,  30,  64, 
Tenancy,  Generally — 

when  party  not  in  possession  of  any  distinct  part  of  premises,  4. 

created  by  offer  by  letter  and  acceptance  by  telegram,  5. 

created  by  entry  and  payment  of  rent,  5. 

where  written  contract  it  must  be  produced,  5. 

terms  of,  and  parties  to  lease  to  be  proved  by  writing,  6. 

by  estoppel,  6. 

by  attornment  to  receiver  appointed  by  Court,  7. 

not  created  where  no  specific  agreement  and  no  payment  of 

rent,  4. 
nor  where  no  time  mentioned,  no  entry  on  land,  and  no  pay- 
ment of  rent,  11. 
where  crops  will  n  t  mature  in  one  year,  11. 
where  land  chiefly  valuable  for  crops,  ih. 
where  lease  made  for  one  year  and  so  from  year  to  year  unless 

proceedings  taken  on  mortgage,  37. 
the  commencement  oi  current  year  regulated  by  original  hold- 
ing, 98. 
admissions  by  tenant  of  termination  of,  99. 
uncertainty  of  term,  99. 

16 
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Tenancy,  Genekally — Contimied. 

where  there  are  diflferent  periods  of  entry,  100. 
where  nature  of  holding  is  question  oif  fact,  ]  03. 

For  Years — 

demise  granted  for  years  generally  is  said  to  be  good  for  two 

years  at  least,  10. 
liability  of  tenant  for  years  in  case  of  waste,  67. 
commissive  waste  by  tenant  for,  68. 
which  cannot  be  created  without  deed  cannot  be  surrendered 

without  deed,  88. 
what  notice  to  quit  necessary,  92,  90. 

From  Year  to  Year— 11. 

when  implied  in^der  an  oral  contract,  2. 

demise  for  ever  with  proviso  for  re-entry  on  non-payment  of 

rent,  12. 
not  maintainable  under  agreement  by  landlord  not  to  give 

notice  to  quit,  13. 
reservation  of  an  annual  rent  not  affected  by  stipulation  for 

determination  of  term  at  end  of  any  quarter,  37. 
liability  of  tenant  from  year  to  year  for  waste,  69. 
power  of  defeasance  in,  80. 
what  notice  to  quit  necessary,  93,  96. 
created  by  payment  and  acceptance  of  rent  due  subsequent  to 

expiration  of  lease,  102. 

For  Life-- 

a  lease  under  seal  in  which  the  lessor  covenanted  not  to  raise 
the  rent  or  turn  the  tenant  out  so  long  as  rent  paid  is  a 
lease  for  life,  10. 

right  of  tenant  to  cut  timber,  68 

for  life  or  for  years  which  cannot  be  created  without  deed  can- 
not be  surrendered  without  deed,  88. 

On  Sufferance,  16. 
At  Will,  14— 

where  lease  inoperative  as  a  lease  for  years  for  uncertainty,  1 3_ 
how  tenancy  at  will  determined,  14,  16. 
when  tenancy  at  will  becomes  tenancy  by  sufferance,  16. 
tenant  at  will   not  bound  to  expend   money  for  repairs  and 

improvements  unless  under  special  contract  69. 
no  notice  to  quit  necessary,   but  there  must  be  a  demand  of 
posse8.'»ion,  etc.,  93. 
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Tenancy,  For  Less  than  a  Year— 

Half-yearly,  (quarterly  and  weekly  hirings,  14 

what  notice  to  quit  necessary,  93,  96. 

hiring  for  single  (juarter  terminates  at  the  end  of  term  without 
notice,  97. 
Tenant — (See  Lessee). 

meaning  ot  word  "tenant,"  loO. 
Tenants  in  Common — 

distress  by,  38,  39. 

use  and  occupation  by  one  of  several,  62. 
Tenant's  Liability — 

for  injury  done  to  the  demised  premises,  66 

for  waste  committed  by  strangers,  76 
Tender —  • 

of  rent  before  distress,  40. 

of  rent  and  costs  making  distress  unlawful,  49. 

of  rent  making  sale  unlawful,  51. 

parties  to  whom  tender  may  be  made,  51. 

effect  of  landlord's  refusal  to  accept,  54. 
Termination    of    Lease — {See    Commencement    and    Duration    op 
Leases),  9,  98. 

from  year  tc  year  not  left  solely  with  the  tenant,  13. 

where  demise  to  another  by  tenant  from  year  to  year,  13. 

of  tenancy  from  year  to  year,  13. 

of  tenancy  of  half  year,  quarter,  month  and  week,  14. 

of  tenancy  at  will,  15. 

of  tenancy  on  sufferance,  16. 

right  of  lessee  to  terminate  lease,  18. 

in  case  of  mortgaged  premises,  20. 

where  lease  for  one  year  and  so  from  year  to  year  "  unlesg 
notice  is  given  to  the  contrary  or  proceedings  taken  on 
mortgage,"  37,  80. 

in  the  case  of  defeasible  Itases,  79. 

the  commencement  of  the  current  year  regulated  by  original 
holding,  98. 

where  there  are  different  periods  of  entry,  100. 
Terms  of  Holding — 

proof  of,  5. 

effect  of  ac<iuiesence  of  tenant  on  agreement  as  to,  7. 

where  lands  chiefly  valuable  for  crop,  11. 

the  commencement  of  the  current  year  of  tenancy,  98, 
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Things  Appurtenant — 8. 

not  distrainable,  41. 
Thistles,  118. 
Timber,  69— 

cutting  timber  to  bring  land  under  cultivation,  68. 

as  to  right  of  tenant  for  life  to  cut,  68. 

where  trees  are  exempted  from  the  demise,  69. 

cutting  down  timber  working  forfeiture  of  lease,  80. 
Time,  Mode,  and  Place  of  Distraining,  40. 

Title^ 

implied  right  to  grant  a  lease,  2. 

lessee  cannot  deny  lessor's  title,  6. 

tenant's  power  to  dispute,  7. 

tenant  cannot  dispute,  when  lease  made  by  agent  who  after- 
wards proves  by  parol  evidence  who  landlord  is,  7. 

compensation  for  mistake  in,  19. 

no  warranty  of  in  parol  demise,  24.  • 

expiry  of  lessor's  title,  6,  60. 

landlord's  title  implied  from  receipt  of  rent,  70t 

disclaiming  lessor's  title,  a  forfeiture  of  lease,  80. 

Tools  aND  Implements  of  trade  exempt  from  distress,  41. 

Trade  Fixtures — (-Sfee  Fixtures). 

Trade — Restraint  of  (<Siee  Reesrictive  Covenants). 

Trees— 

distress    of    trees,    plants   and    shrubs    growing   in    nursery 

gardens,  43. 
as  to  tapping  maple  trees,  68. 
preservation  of  fruit  trees,  C9. 
rights  of  parties  to  trees,  69,  79. 
trees  belong  to  landlord  and  bushes  to  tenant,  79. 
Trespass — 

action  of  maintainable  for  seizure  of  goods  legally  exempt   54. 
all    persons  aiding,  counselling    or    joining  in  trespass    are 

liable,  56. 
as  to  whether  landlord  can  waive  the  tort  and  sue  for  use  and 

occupation,  62. 
landlord  may  maintain  against  person  cutting  trees  excepted 

from  demise,  69,  79. 
in  case  of  waste  committed  by  strangers  upon  lands  demised  to 

pL  tenant  or  lessee,  76, 
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Trespass — Continued. 

against  tenant  for  cutting  trees,  79. 

recovery  of  possession  where  possession  gained  by  an  act  of,  104. 

proviso  for   re-entry  may  be  framed  so  as  to  bar   action  for 
against  landlord,  105. 
Trkspasser— 

mortgagee  may  treat  tenants  of  mortgagor  as,  20. 

when  landlord  who  distrains  for  rent  is  a  trespasser  ah  initio^ 
48,  57. 

person  sued  as  a  tenant  cannot  be  sued  as  a  trespasser,  118. 

Trustees — 

for  the  public  deriving  authority  by  Act  of  Parliament  not 

bound  by  estoppel,  6. 
holding  property  in  trust  to  maintain  themselves  and  their 

cliildren  have   implied  power  to    make    all    reasonable 

leases,  17, 
a  cestui  que  trtist  may  distrain  in  the  name  of  the  trustee,  88. 
disclaimer  by  conduct  of,  81. 
implied  powers  of,  17. 

power  of  trustees  to  grant  leases  generally,  131. 
eflFect  of  leases  by  cestui  que  trust,  131. 


u. 


Uncertainty — {See  Commencement  and  Duration). 

of  term,  10. 

where  no  time  mentioned,  no  entry  on  land  and  no  payment  of 
rent  there  is  no  lease,  11. 

where  lease  invalid  for,  as  a  lease  for  years,  13. 

where  uo  certain  rent  no  right  to  distrain,  3G. 

uncertainty  of  period  of  holding,  99. 
Uninhabitable  Houses — 

demise  of,  29. 

Underlease — 

demise  to  another  by  tenant  from  year  to  year,  13. 
covenants  not  to  "  let,  set  or  demise,"  "  not  to  assign,"  etc., 

restrain  an  underlease,  25. 
to  a  respectable  and  responsible  person  requires  no  consent 

where  such  consent  is  not  to  be  withheld,  26. 
by  assignee  in  insolvency,  26. 
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Underlbssee — 

cannot  be  an  under-tenant  at  will,  15. 

liability  of  on  covenants  in  original  lease,  27,  117. 

whose  goods  are  taken  on  distress  may  bring  action,  55. 

notice  to  quit  required  where  underlessee  holds  over,  99. 

covenant  of,  to  perform  all  covenants  in  lease,  117. 
Undbrvaxuation — 

of  a  reversion,  130. 
Usage — 

proof  of,  6. 

in  the  case  of  notice  to  quit  furnished  apartments,  etc.,  120. 
Use  and  Occupation — 

mortgagee  cannot  sue  for  unless  new  tenancy  created,  20. 

compensation  for,  59. 

by  one  of  several  joint-tenants  or  tenants-in-common,  62. 

actions  by  landlord  for,  114. 
User — 

restrictive  covenants  as  to,  70. 

V. 

Vacant  Possession — 

landlord  cannot  distrain  where  no  one  in  possession,  37. 

landlord  may  enter  and  take  possession  of,  93.    ' 
Validity  of  Lease — 

covenant  for  implied  by  Statute,  13. 
Vendor  and  Purchaser — (See  Intending  Purchaser.) 

liability  of  lessee  to  purchaser  for  breach  of  agreement  to 
repair,  27. 

liability  of  intending  purchaser,  61. 
Verbal  Occupation — 

without  possession,  5. 
Void  Leases — 

lease  for  more  than  three  years  not  under  seal  void  as  a  lease,  1. 

leases  made  by  infants  not  void  but  voidable,  4. 

though  void  for  being  improperly  executed  may  be  looked  at 
to  ascertain  terms  of  occupation,  5. 

though  void  for  whole  term  may  be  good  for  a  certain  term,  5. 

for  failure  of  consideration,  5. 

only  voidable  under  proviso  for  re-entry  in  case  of  assignment 
for  benefit  of  creditors,  38,  79. 
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Void  Leases — Contiwied. 

when  void  or  voidable,  80. 

no  notice  to  quit  when  lease  void,  93. 
Voluntary  Assignments — 

assignment  in  consideration  of  natural  love  and  affection,  32. 

w. 

Waiver — 

of  tort  by  acceptance  of  rent  in  case  of  trespass,  62. 
in  case  of  acquiescence  in  commission  of  waste,  79. 

distraint  by  landlord  after  disclaimer,  81. 

of  forfeiture,  lessors'  right  to  election,  86. 

of  the  benefit  of  a  covenant  in  a  lease,  87,  138. 

of  notice  to  quit.  101. 

of  covenant,  138. 
Warrants — 

what  is  implied  by  word,  22. 
Warrant  to  Distrain — 

form  of,  170. 

as  to  ratification  of  warrant  signed  by  agent,  38. 
Warranty  of  Title,  24. 
Waste — 

what  is,  67,  68. 

on  permissive  waste  by  tenant  for  year,  67. 

commissive  waste  by  tenant  for  years,  68. 

by  tenant  from  year  to  year,  69. 

restriction  of  equitable,  in  case  of  a  tenant  without  i  nipeach 
ment,  69. 

committed  by  strangers  upon  land  demised  to  a  tenant  or 
lessee,  76. 

license  to  commit,  77. 

right  of  reversioner  to  enter  and  inspect,  77,  78. 

injunction   restraining  lessees  and  mortgagees   in  possession 
from  committing,  78. 

effect  of  acquiescence  in  the  commission  of,  79. 
Waste  Lands — 

inclosure  of  by  tenants,  112. 
Watercourses — 

lease  of  ai'tificial,  5. 

tenant  must  notify  landlord  of  proceedings  under  "  The  Act 
respecting  Ditches  and  Watercourses,"  18. 
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Water  Rates— 

lessor   not  liable   for  under  covenant  to  pay  rates,  taxes  and 
imposition,  35. 
Ways — 

required  by  lessee  for  enjoyment   of  premises  go  with  the 

demise,  9. 
what  rights  of  pass  under  a  lease,  9. 
Weekly  Tenancies,  14. 

Will— 

as  to  devise  by,  of  leasehold  estate,  129. 
Wife— (<Sfee  Husband  and  Wife). 

Witnesses — 

power   of   County  Judge  to  summon   under  Act    respecting 
Overholding  Tenant,  109. 
Writ  of  Covenant,  27. 
Writ  of  Possession — 

under  Act  respecting  Overholding  Tenants,  109. 

forms  of,  154,  155. 

of  restitution  under  same  Act,  152. 
Wronghjl  Distress — (See  Distress). 

Y. 

Years,  Tenancy  For— (fiee  Tenancy). 
Year  to  Year- (See  Tenancy). 
Yielding  and  Paying — 

What  is  implied  by,  17. 
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